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Department  of  Education 


1385  Hancock  Street.  Quincy.  Massachusetts  02169-5183 

SUMMER   1990 


The  Bureau  of  Special  Education  Appeals  is  publishing 
decisions  rendered  by  Hearing  Officers  in  Chapter  766 
cases  since  the  implementation  of  the  law  in  1974. 
This  fOrty-first  volume  contains  39  recent  BSEA 
decisions . 

The  decisions  are  categorized  by  issues  addressed  in 
the  body  of  the  decision.   All  volumes  contain  an 
index  code  which  assigns  numbers  to  each  issue,  and 
an  index  that  lists  beginning  page  numbers  to  all 
decisions  in  that  volume  by  category. 

These  decisions  have  been  printed  in  a  limited  number 
and  disseminated  throughout  the  Commonwealth  of 
Massachusetts.   Decisions  may  be  copied,  but  volumes 
should  remain  at  the  depository.   A  list  of  depositories 
of  these  decisions  is  available  from  the  Bureau. 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

EFFECT  OF  BUREAU  DECISION  AND  POST-DECISION  PROCEDURES 

MOTIONS  FOR  RECONSIDERATION  OR  TO  RE-OPEN 

Motions  for  Reconsideration  and  Motions  to  Re-open,  setting 
forth  the  grounds  for  the  motion,  must  be  submitted  in  writing  to  the 
Hearing  Officer  within  fifteen  days  of  the  date  of  the  decision. 
Receipt  of  timely-submitted  motions  will  stay  the  decision  and  time 
for  appeal.   The  stay  will  exist  only  until  the  date  of  the  ruling  on 
the  motion.   The  decision  to  grant  or  deny  motions  for  reconsideration 
or  to  re-open  lies  within  the  sound  discretion  of  the  Hearing  Officer. 

1.  Motion  for  Reconsideration.   The  grounds  for  a  motion  for 
reconsideration  are  limited  to  serious  error  of  law  or 
misconstruction  of  pertinent  rules,  regulations,  policies 

or  procedures.   The  Hearing  Officer  will  not  take  additional 
evidence,  but  will  decide  the  motion  based  on  the  written 
arguments  of  the  parties. 

2.  Motion  to  Re-Open.   The  grounds  for  a  motion  to  re-open 
include,  but  are  not  limited  to: 

a.  mistake,  inadvertance,  surprise,  or  excusable  neglect; 

b.  fraud,  misrepresentation,  or  misconduct  of  any  party; 

c.  newly-discovered  evidence,  in  existence  at  the  time  of 
the  hearing,  but  which  could  not  have  been  discovered 
with  due  diligence,  if  the  introduction  and  proof 
thereof  would  likely  alter  the  outcome  of  the  hearing. 

The  Hearing  Officer  may  convene  a  hearing  to  take  additional 
evidence  or  argument,  pursuant  to  this  motion. 

EFFECT  OF  DECISION  AND  RIGHTS  OF  APPEAL 

The  decision  of  the  Bureau  of  Special  Education  Appeals  is  final 
and,  except  as  provided  above  with  regard  to  post-decision  procedures, 
is  not  subject  to  further  agency  review.   Any  party  may  file  a  complaint 
in  the  Superior  Court  of  competant  jurisdiction  or  in  the 
District  Court  of  the  United  States  for  Massachusetts  for  review  of 
the  Bureau  decision.   20  U.S.C.  s.  1415(e)(2).   Under  Massachusetts 
General  Laws  Chapter  30A,  Section  14(1),  appeal  of  a  final  Bureau 
decision  must  be  filed  within  30  days  of  receipt  of  the  decision. 

Except  as  set  forth  below,  the  final  decision  of  the  Bureau  must 
be  implemented  immediately.   Under  G.L.c.  30A,  s.  14(3),  appeal  of  the 
decision  does  not  operate  as  a  stay;  rather,  a  party  seeking  to  stay 
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the  decision  of  the  Bureau  must  seek  such  stay  from  the  court  having 
jurisdiction  over  the  party's  appeal. 

Under  the  provision  of  20  U.S.C.  s. 1415 (e)  (3)  ,  "unless  the  State 
or  local  education  agency  and  the  parents  or  guardian  agree  otherwise, 
the  child  shall  remain  in  the  then  current  educational  placement," 
during  the  pendancy  of  any  judicial  appeal  of  the  Bureau  decision, 
unless  the  child  is  seeking  initial  admission  into  school,  in  which 
case  "with  the  consent  of  the  parents  or  guardian,  the  child  shall  be 
placed  in  the  public  school  program,"  20  U.S.C.  s.  1415(e)(3).  Where 
the  Bureau  has  ordered  the  public  school  to  place  the  child  in  a  new 
placement,  and  the  parents  or  guardian  agree  with  that  order,  the 
public  school  shall  immediately  implement  the  placement  ordered  by  the 
Bureau.  School  Committee  of  Burlington ,  v.  Massachusetts  Department 
of  Education,  471  U.S.  359  (1985).  Otherwise,  a  party  seeking  to 
change  the  child's  placement,  during  the  pendancy  of  judicial 
proceedings,  must  seek  a  preliminary  injunction  from  the  court,  having 
jurisdiction  over  the  appeal,  ordering  such  a  change  in  placement. 
Doe  v.  Brookline,  722  F.2d  910  (1st  Cir.1983);  Honig  v.  Doe,  484  U.S. 
305  (1988)  . 

RECORD  OF  THE  HEARING 

The  Bureau  of  Special  Education  Appeals  will  provide  an  electronic 
verbatim  record  of  the  hearing  to  any  party,  free  of 

charge,  upon  receipt  of  a  written  request.   Pursuant  to  M.G.L.  C.30A, 
ss.   11(6),   14(4),   an  appealing  party  seeking  a  certified  written 
transcription  of  the  entire  proceedings,  must  arrange  for  the 
transcription,  or  portion  thereof,  at  their  own  expense.   Transcripts 
prepared  by  the  party  must  be  submitted  to  the  Bureau  of  Special 
Education  Appeals  for  certification.   A  party  unduly  burdened  by  the 
cost  of  preparation  of  a  written  transcript  of  the  sound  recordings 
may  petition  the  Bureau  of  Special  Education  Appeals  for  relief. 

COMPLIANCE 

A  party  contending  that  a  decision  of  the  BSEA  is  not  being 
implemented  may  file  a  complaint  with  the  Regional  or  Central  Office 
of  the  Department,  whose  responsibility  it  shall  be  to  investigate 
such  complaint.   603  C.M.R.  s.  28.00,  p.  340.0. 

In  addition,  the  party  shall  have  the  option  of  filing  a  motion 
with  the  Bureau  of  Special  Education  Appeals,  requesting  the  Bureau  to 
order  compliance  with  the  decision.   The  motion  shall  set  out  the 
specific  areas  of  alleged  non-compliance.   The  Hearing  Officer  may 
convene  a  hearing  at  which  the  scope  of  inquiry  will  be  limited  to 
facts  bearing  on  the  issue  of  compliance,  facts  of  such  nature  as  to 
excuse  performance,  and  facts  bearing  on  a  remedy.   Upon  a  finding  of 
non-compliance,  the  Hearing  Officer  may  fashion  appropriate  relief  and 
refer  the  matter  to  the  Legal  Office  of  the  Department  of  Education 
for  enforcement. 
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CONFIDENTIALITY ; 

In  order  to  preserve  the  confidentiality  of  the  child  involved  in. 
these  proceedings,  when  an  appeal  is  taken  to  Superior  Court  or  to 
Federal  District  Court,  the  parties  are  strongly  urged  to  maintain  the 
confidentiality  of  these  proceedings  by  filing  the  complaint  without 
identifying  the  true  name  of  the  parents  or  the  child,  and  to  move 
that  all  exhibits,  including  the  transcript  of  the  hearing  before  the 
Bureau  of  Special  Education  Appeals,  be  impounded  by  the  court.   See , 
Webster  Grove  School  District  v.  Pulitzer  Publishing  Company,  898  F. 
2d  1371  (8th  Cir.  1990)  .   If  the  appealing  party  does  not  seek  to 
impound  the  documents,  the  Department  of  Education,  through  the 
Attorney  General's  Office,  may  move  to  impound  the  documents. 
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ISSUE  MASTER  CODE  LIST 


1.  Activities  of  Daily  Living 

2.  Adaptive  Physical  Education 

3.  Addiction 

4.  Agreements  by  Parties  (enforceability,  interpretation) 

5.  Attendance 

6.  Attorney's  Fees 

7.  Autism 

8.  Basic  Skills  Testing 

9.  Behavior  Modification  Programs 

10.  Bilingual  Programs 

11.  Blind,  Visually  Impaired 

12.  Certification 

13.  Class  Action 

14.  Cognitive  Therapy 

15.  Compensatory  Services 

16.  Computer,  need  for 

17.  Counseling 

18.  Curriculum,  (Level  or  Composition) 

19.  Custody 

20.  Deaf,  Hearing  Impaired 

21.  Diagnostic  Program 

22.  Diagnosis 

23.  Discipline 

24.  Early  Childhood  Programs 

25.  Educational  Needs  (scope) 
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26.  Emergency  Placement 

27.  Emotionally  Disturbed 

28.  Evaluation  Process 

29.  Evidentiary  Issues 

30.  Extended  Day  Program 

31.  Extended  Year  Program  (Saturdays,  365  days) 

32.  Extra-Curricular  Activities 

33.  FAPE 

34.  Fresh  Start,  need  for 

35.  Gifted 

36.  Graduation 

37.  "Grandfather"  Clause  (Ch.  750) 

38.  Head  Injury 

39.  Health  &  Safety 

40.  Home-based  Program 

41.  Hospital  Program 

42.  IEP,  Composition 

43.  IEP,  Implementation 

44.  Interagency  Responsibility 

45.  Jurisdiction  of  BSEA 

46.  Language  Based  Programs 

47.  Learning  Disabled  Programs 

48.  LRE 

49.  Low  Incidence  Disability 

50.  Monitoring 

51.  Multi-handicapped 

52.  Music  Therapy 

53.  Newness  of  Program 

54.  No  Special  Needs 
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55.  Non-approved  Facility 

56.  Noncompliance  with  BSEA  Decision 

57.  Occupational  Therapy 

58.  Out  of  State  Program 

59.  Parent  Training 

60.  Past  Progress 

61.  Pediatric  Nursing  Home 

62.  Peer  Group 

63.  Physical  Facilities  and  Environment 

64.  Physical  Therapy 

65.  Placement  Pending  Appeal 

66.  Potential/Performance 

67.  Private  Day  School 

68.  Privilege 

69.  Procedural  Violations 

A.  Timelines 

B.  Team 

C.  Provider  of  Services 

D.  Consent 

70.  Prototype 

71.  Psychotherapy 

72.  Recreation  Therapy 

73.  Related  Services 

74.  Remand  from  SAC,  Court 

75.  Residency 

76.  Residential  Placement 

77.  Retention/Promotion 
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78.  Retroactive  Reimbursement 

79.  Section  504,  Discrimination 

80.  688  Planning 

81.  Speech  and  Language  Services 

82.  Split  Program 

83.  Standard  of  Review 

84.  Standing 

85.  Stipulations  by  Parties 

86.  Surrogate  Parents 

87.  Temporary  Orders 

88.  Transitional  Program 

89.  Transportation 

90.  Tutorial  Program 

91.  Vocational  Education 

92.  Vision  Therapy 
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The  Bureau  of  Special  Education  Appeals  is  publishing 
decisions  rendered  by  Hearing  Officers  in  Chapter  766 
cases  since  the  implementation  of  the  law  in  1974. 
This  forty-first  volume  contains  39  recent  BSEA 
decisions . 

The  decisions  are  categorized  by  issues  addressed  in 
the  body  of  the  decision.   All  volumes  contain  an 
index  code  which  assigns  numbers  to  each  issue,  and 
an  index  that  lists  beginning  page  numbers  to  all 
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These  decisions  have  been  printed  in  a  limited  number 
and  disseminated  throughout  the  Commonwealth  of 
Massachusetts.   Decisions  may  be  copied,  but  volumes 
should  remain  at  the  depository.   A  list  of  depositories 
of  these  decisions  is  available  from  the  Bureau. 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

EFFECT  OF  BUREAU  DECISION  AND  POST-DECISION  PROCEDURES 

MOTIONS  FOR  RECONSIDERATION  OR  TO  RE-OPEN 

Motions  for  Reconsideration  and  Motions  to  Re-open,  setting 
forth  the  grounds  for  the  motion,  must  be  submitted  in  writing  to  the 
Hearing  Officer  within  fifteen  days  of  the  date  of  the  decision. 
Receipt  of  timely-submitted  motions  will  stay  the  decision  and  time 
for  appeal.   The  stay  will  exist  only  until  the  date  of  the  ruling  on 
the  motion.   The  decision  to  grant  or  deny  motions  for  reconsideration 
or  to  re-open  lies  within  the  sound  discretion  of  the  Hearing  Officer. 

1.  Motion  for  Reconsideration.   The  grounds  for  a  motion  for 
reconsideration  are  limited  to  serious  error  of  law  or 
misconstruction  of  pertinent  rules,  regulations,  policies 

or  procedures.   The  Hearing  Officer  will  not  take  additional 
evidence,  but  will  decide  the  motion  based  on  the  written 
arguments  of  the  parties. 

2.  Motion  to  Re-Open.   The  grounds  for  a  motion  to  re-open 
include,  but  are  not  limited  to: 

a.  mistake,  inadvertance,  surprise,  or  excusable  neglect; 

b.  fraud,  misrepresentation,  or  misconduct  of  any  party; 

c.  newly-discovered  evidence,  in  existence  at  the  time  of 
the  hearing,  but  which  could  not  have  been  discovered 
with  due  diligence,  if  the  introduction  and  proof 
thereof  would  likely  alter  the  outcome  of  the  hearing. 

The  Hearing  Officer  may  convene  a  hearing  to  take  additional 
evidence  or  argument,  pursuant  to  this  motion. 

EFFECT  OF  DECISION  AND  RIGHTS  OF  APPEAL 

The  decision  of  the  Bureau  of  Special  Education  Appeals  is  final 
and,  except  as  provided  above  with  regard  to  post-decision  procedures, 
is  not  subject  to  further  agency  review.   Any  party  may  file  a  complaint 
in  the  Superior  Court  of  cornpetant  jurisdiction  or  in  the 
District  Court  of  the  United  States  for  Massachusetts  for  review  of 
the  Bureau  decision.   20  U.S.C.  s.  1415(e)(2).   Under  Massachusetts 
General  Laws  Chapter  30A,  Section  14(1),  appeal  of  a  final  Bureau 
decision  must  be  filed  within  30  days  of  receipt  of  the  decision. 

Except  as  set  forth  below,  the  final  decision  of  the  Bureau  must 
be  implemented  immediately.   Under  G.L.c.  30A,  s.  14(3),  appeal  of  the 
decision  does  not  operate  as  a  stay;  rather,  a  party  seeking  to  stay 
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the  decision  of  the  Bureau  must  seek  such  stay  from  the  court  having 
jurisdiction  over  the  party's  appeal. 

Under  the  provision  of  20  U.S.C.  s . 1415 (e)  ( 3 )  ,  "unless  the  State 
or  local  education  agency  and  the  parents  or  guardian  agree  otherwise, 
the  child  shall  remain  in  the  then  current  educational  placement," 
during  the  pendancy  of  any  judicial  appeal  of  the  Bureau  decision, 
unless  the  child  is  seeking  initial  admission  into  school,  in  which 
case  "with  the  consent  of  the  parents  or  guardian,  the  child  shall  be 
placed  in  the  public  school  program,"  20  U.S.C.  s.  1415(e)(3).  Where 
the  Bureau  has  ordered  the  public  school  to  place  the  child  in  a  new 
placement,  and  the  parents  or  guardian  agree  with  that  order,  the 
public  school  shall  immediately  implement  the  placement  ordered  by  the 
Bureau.  School  Committee  of  Burlington,  v.  Massachusetts  Department 
of  Education,  471  U.S.  359  (1985).  Otherwise,  a  party  seeking  to 
change  the  child's  placement,  during  the  pendancy  of  judicial 
proceedings,  must  seek  a  preliminary  injunction  from  the  court,  having 
jurisdiction  over  the  appeal,  ordering  such  a  change  in  placement. 
Doe  v.  Brookline,  722  F.2d  910  (1st  Cir.1983);  Honig  v.  Doe,  484  U.S. 
305  (1988) . 

RECORD  OF  THE  HEARING 

The  Bureau  of  Special  Education  Appeals  will  provide  an  electronic 
verbatim  record  of  the  hearing  to  any  party,  free  of 

charge,  upon  receipt  of  a  written  request.   Pursuant  to  M.G.L.  C.30A, 
ss.   11(6),   14(4),   an  appealing  party  seeking  a  certified  written 
transcription  of  the  entire  proceedings,  must  arrange  for  the 
transcription,  or  portion  thereof,  at  their  own  expense.   Transcripts 
prepared  by  the  party  must  be  submitted  to  the  Bureau  of  Special 
Education  Appeals  for  certification.   A  party  unduly  burdened  by  the 
cost  of  preparation  of  a  written  transcript  of  the  sound  recordings 
may  petition  the  Bureau  of  Special  Education  Appeals  for  relief. 

COMPLIANCE 

A  party  contending  that  a  decision  of  the  BSEA  is  not  being 
implemented  may  file  a  complaint  with  the  Regional  or  Central  Office 
of  the  Department,  whose  responsibility  it  shall  be  to  investigate 
such  complaint.   603  C.M.R.  s.  28.00,  p.  340.0. 

In  addition,  the  party  shall  have  the  option  of  filing  a  motion 
with  the  Bureau  of  Special  Education  Appeals,  requesting  the  Bureau  to 
order  compliance  with  the  decision.   The  motion  shall  set  out  the 
specific  areas  of  alleged  non-compliance.   The  Hearing  Officer  may 
convene  a  hearing  at  which  the  scope  of  inquiry  will  be  limited  to 
facts  bearing  on  the  issue  of  compliance,  facts  of  such  nature  as  to 
excuse  performance,  and  facts  bearing  on  a  remedy.   Upon  a  finding  of 
non-compliance,  the  Hearing  Officer  may  fashion  appropriate  relief  and 
refer  the  matter  to  the  Legal  Office  of  the  Department  of  Education 
for  enforcement. 
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CONFIDENTIALITY ; 

In  order  to  preserve  the  confidentiality  of  the  child  involved  in 
these  proceedings,  when  an  appeal  is  taken  to  Superior  Court  or  to 
Federal  District  Court,  the  parties  are  strongly  urged  to  maintain  the 
confidentiality  of  these  proceedings  by  filing  the  complaint  without 
identifying  the  true  name  of  the  parents  or  the  child,  and  to  move 
that  all  exhibits,  including  the  transcript  of  the  hearing  before  the 
Bureau  of  Special  Education  Appeals,  be  impounded  by  the  court.   See, 
Webster  Grove  School  District  v.  Pulitzer  Publishing  Company,  898  F. 
2d  1371  (8th  Cir.  1990) .   If  the  appealing  party  does  not  seek  to 
impound  the  documents,  the  Department  of  Education,  through  the 
Attorney  General's  Office,  may  move  to  impound  the  documents. 
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ISSUE  MASTER  CODE  LIST 

1.  Activities  of  Daily  Living 

2.  Adaptive  Physical  Education 

3.  Addiction 

4.  Agreements  by  Parties  (enforceability,  interpretation) 

5.  Attendance 

6.  Attorney's  Fees 

7.  Autism 

8.  Basic  Skills  Testing 

9.  Behavior  Modification  Programs 

10.  Bilingual  Programs 

11.  Blind,  Visually  Impaired 

12.  Certification 

13.  Class  Action 

14.  Cognitive  Therapy 

15.  Compensatory  Services 

16.  Computer,  need  for 

17.  Counseling 

18.  Curriculum,  (Level  or  Composition) 

19.  Custody 

20.  Deaf,  Hearing  Impaired 

21.  Diagnostic  Program 

22.  Diagnosis 

23.  Discipline 

24.  Early  Childhood  Programs 

25.  Educational  Needs  (scope) 
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26.  Emergency  Placement 

27.  Emotionally  Disturbed 

28.  Evaluation  Process 

29.  Evidentiary  Issues 

30.  Extended  Day  Program 

31.  Extended  Year  Program  (Saturdays,  365  days) 

32.  Extra-Curricular  Activities 

33.  FAPE 

34.  Fresh  Start,  need  for 

35.  Gifted 

36.  Graduation 

37.  "Grandfather"  Clause  (Ch.  750) 

38.  Head  Injury 

39.  Health  &  Safety 

40.  Home-based  Program 

41.  Hospital  Program 

42.  IEP,  Composition 

43.  IEP,  Implementation 

44.  Interagency  Responsibility 

45.  Jurisdiction  of  BSEA 

46.  Language  Based  Programs 

47.  Learning  Disabled  Programs 

48.  LRE 

49.  Low  Incidence  Disability 

50.  Monitoring 

51.  Multi-handicapped 

52.  Music  Therapy 

53.  Newness  of  Program 

54.  No  Special  Needs 
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55.  Non-approved  Facility 

56.  Noncompliance  with  BSEA  Decision 

57.  Occupational  Therapy 

58.  Out  of  State  Program 

59.  Parent  Training 

60.  Past  Progress 

61.  Pediatric  Nursing  Home 

62.  Peer  Group 

63.  Physical  Facilities  and  Environment 

64.  Physical  Therapy 

65.  Placement  Pending  Appeal 

66.  Potential/Performance 

67.  Private  Day  School 

68.  Privilege 

69.  Procedural  Violations 

A.  Timelines 

B.  Team 

C.  Provider  of  Services 

D.  Consent 

70.  Prototype 

71.  Psychotherapy 

72.  Recreation  Therapy 

73.  Related  Services 

74.  Remand  from  SAC,  Court 

75.  Residency 

76.  Residential  Placement 

77.  Retention/Promotion 
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78.  Retroactive  Reimbursement 

79.  Section  504,  Discrimination 

80.  688  Planning 

81.  Speech  and  Language  Services 

82.  Split  Program 

83.  Standard  of  Review 

84.  Standing 

85.  Stipulations  by  Parties 

86.  Surrogate  Parents 

87.  Temporary  Orders 

88.  Transitional  Program 

89.  Transportation 

90.  Tutorial  Program 

91.  Vocational  Education 

92.  Vision  Therapy 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
IN  RE  ERIC  T.  BSEA  NO.  87-1038B 

INTRODUCTION  AND  PRIOR  PROCEEDINGS 

This  decision,  which  is  governed  by  M.G.L.  C.  15,  30A,  71B;  20 
U.S.C.  s.  1401  et  seq,  and  29  U.S.C.  s.794,  and  their  attendant 
regulations,  is  rendered  pursuant  to  the  parties'  cross  Motions  for 
Reconsideration  of  Bureau  of  Special  Education  Appeals  Decision  (BSEA) 
No.  87-1038,  issued  June  8,  1988,  by  Hearing  Officer  Miriam  Freedman 
(Administrative  Record  (A.R.)  763).   Parties'  Motions  were  filed  by 
Eric  T.  on  June  13,  1988  (A.R.  790),   Eric  T.  filed  an  Opposition  to 
Needham's  Motion  for  Reconsideration  on  July  5,  1988  (A.R.  793).   On 
July  22,  1988,  this  hearing  officer  issued  the  Bureau's  Decision  on 
Motions  for  Reconsideration  (A.R.  795) ,  deciding  those  motions  in 
place  of  Ms.  Freedman,  who  had  left  the  Bureau  prior  to  receipt  of 
parties'  motions.   A  Substituted  Decision  on  Motions  for 
Reconsideration,  making  minor  clerical  corrections  in  the  July  22, 
1988  Decision  was  issued  on  August  31,  1988.   (A.R.  803). 

On  July  7,  1988,  the  Town  of  Needham  filed  a  complaint  in  federal 
court,  appealing  the  June  8,  1988  Decison  of  the  BSEA.   Stated  in 
Needham's  Second  Amended  Complaint  was  Needham's  contention  that 
pursuant  to  M.G.L.C.  30A,  s.  11(7),  the  Bureau  was  required  to  issue  a 
tentative  decision,  because  the  present  hearing  officer  did  not 
participate  in  the  original  hearing.   Thereafter,  the  parties  to  the 
proceedings  on  appeal  agreed  that  the  Bureau  would  treat  its  Decision 
on  Motions  for  Reconsideration  of  July  22,  1988,  as  a  tentative 
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decision,  and  would  allow  the  parties  an  opportunity  to  file  comments 
before  issuing  a  final  Bureau  decision  in  this  matter.   (See  Appendix 
A,  attached  hereto).   Eric  T.  filed  written  comments  on  October  30, 
1989  (Appendex  B) .   The  Town  of  Needham  filed  its  comments  on  December 
29f  1989,  and  Amended  Comments  on  January  2,  1990  (Appendix  C) . 

PARTIES'  MOTIONS  FOR  RECONSIDERATION 

The  parties  original  Motions  for  Reconsideration  raised  the 

following  grounds: 

Eric  T.  argued  that:   1)  The  hearing  officer  had  no  legal 

authority  to  order  a  "split  program"  resulting  in  partial 

reimbursement  to  the  parents,  and  requiring  a  combining  of  the 

programs  run  by  the  TEC  Collaborative  and  Learning  Preparatory  School 

(LPS),  a  private  day  special  education  school;  2)  There  was  no 

evidence  upon  which  the  hearing  officer  could  order  a  vocational 

program;  3)  The  hearing  officer  incorrectly  held  that  petitioners  had 

stipulated  to  limiting  the  scope  of  the  hearing  to  the  1987-1988 

school  year;  4)  The  hearing  officer  was  legally  bound  to  order  the 

parents'  requested  program,  if  the  Needham  program  was  not 

appropriate;  5)  The  hearing  officer  incorrectly  found  that  Eric  had 

requested  compensatory  education;  6)  Eric's  legal  position  was 

mischaracterized;  7)  The  hearing  officer  erred  in  concluding  that  the 

proceedings  were  unduly  long  (A.R.  783) . 

The  Town  of  Needham  argued  that:   1)  the  Decision  was  legally 

erroneous  in  that  Needham 's  placement  was  less  restrictive  as  a 

matter  of  law;  2)  The  hearing  officer  did  not  find  sufficient  facts  to 

order  a  placement  at  LPS;  3)  The  hearing  officer  could  not  legally 
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order  the  student  placed  at  LPS,  but  was  limited  to  ordering  Needham 
to  amend  its  IEP  to  include  "small,  achievable,  measurable  steps"  in 
its  goals  and  objectives  (A.R.  790). 

THE  TENTATIVE  DECISION 
The  Tentative  Decision  granted  Eric  T's  Motion  for 
Reconsideration  with  respect  to  his  claim  that  the  hearing  officer  was 
legally  incorrect  in  granting  partial  reimbursement  to  the  parents  for 
Eric's  placement  at  the  Learning  Preparatory  School.   Rather,  the 
Tentative  Decision  held  that  the  parents  were  entitled  to 
reimbursement  for  the  full  day  tuition  at  LPS,  because  the  Needham 
Public  Schools  failed  to  offer  an  appropriate  educational  program  to 
Eric  for  the  1987-1988  school  year.   Under  the  circumstances,  the 
parents  were  not  required  to  develop  the  ideal  educational  program, 
but  rather  to  choose  an  available  educational  program  able  to 
provide  appropriate  education  to  Eric.   In  addition,  the  Tentative 
Decision  found  that  the  Decision  of  June  8,  1988,  incorrectly  stated 
that  the  parties  had  agreed  to  limit  the  scope  of  the  hearing  to  the 
1987-1988  school  year.   However,  Hearing  Officer  Freedman's  decision 
to  limit  the  scope  of  the  hearing  was  legally  supportable.   In  all 
other  respects  the  parties'  Motions  for  Reconsideration  were  denied 
(A.R.  803-810) . 

PARTIES  OBJECTIONS  TO  THE  BUREAU'S  TENTATIVE  DECISION  ON 

RECONSIDERATION 
Eric  T.  objects  to  the  Tentative  Decision  on  the  grounds  that  1) 
the  Bureau  should  not  have  limited  the  scope  of  the  hearing  and 
decision  to  one  school  year  (1987-88) ,  but  should  have  covered  four 
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years  of  education  (through  1991)  ;  2)  The  hearing  officer  should  have 
admitted  evidence  regarding  the  subsequent  school  year  (1988-89);  and 
3)  The  tentative  decision  failed  to  take  note  of  Eric's  need  for  a 
program  integrating  academics  with  real  world  jobs,  rather  than 
"market  employment  for  retarded  people"  (Appendix  B) . 

Needham  argues  that  the  Tentative  Decision  was  defective  because: 
Needham  was  "denied"  due  process,  because  Needham  staff  members  were 
denied  the  opportunity  to  observe  the  LPS  program,  and  Hearing  Officer 
Freedman  instructed  Needham' s  witnesses  not  to  speak  with  each  other 
or  with  counsel;  2)  Hearing  Officer  Freedman  improperly  admitted 
evidence  regarding  Eric's  prior  years'  programs  at  Needham,  even 
though  his  parents  had  never  disputed  those  placements,  and  admitted 
other  inadmissable  evidence;  3)  The  present  hearing  officer  did  not 
have  a  transcript  when  issuing  the  Substituted  Decision  on 
Reconsideration  of  August  31,  1988;  4)  There  was  insufficient  evidence 
on  the  record  to  support  findings  of  procedural  or  substantive 
violations  by  Needham  and  the  Tentative  Decision  was  against  the 
weight  of  the  evidence;  5)  There  was  no  statutory  support  for  Hearing 
Officer  Freedman' s  determination  that  Needham 's  IEP  did  not  address 
Eric's  educational  needs,  that  an  IEP's  goals  and  objectives  must  be 
presented  in  "small,  achieveable,  measurable  steps,"  or  that  Eric  was 
entitled  to  be  placed  with  students  of  the  same  or  higher  cognitive 
levels;  6)  The  IEP  prepared  by  LPS  did  not  have  "small,  achieveable, 
measurable  steps  as  required  of  Needham;  7)  There  was  no  evidence  that 
Needham' s  efforts  to  mainstream  Eric  were  not  successful;  8)  Eric  is 
not  language  impaired  but,  rather,  has  minimal  brain  dysfunction  or 

attention  deficit  disorder,  and  therefore,  LPS  is  not  an  appropriate 
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placement  for  him;  9)  There  is  no  legal  authority  to  support  placing  a 
student  in  a  private  placement  for  a  "fresh  start";  10)  It  was  legally 
incorrect  to  place  Eric  at  LPS,  because  Needham  did  not  fail  to 
provide  for  Eric's  maximum  feasible  educational  benefit  in  the  least 
restrictive  environment,  nor  did  the  Hearing  Officer  Freedman  find 
that  Needham  was  unable  to  implement  an  appropriate  program  for  Eric; 
11)  There  was  insufficient  evidence  to  determine  that  LPS  was  able  to 
provide  for  Eric's  maximum  educational  development;  12)  The  parents 
were  not  entitled  to  be  reimbursed  by  Needham,  because  there  was  no 
evidence  that  they  had  ever  paid  tuition  to  LPS;  and  13)  The  parents 
failed  to  comply  with  their  procedural  obligations,  thereby  precluding 
an  order  for  reimbursement  (Appendix  C) . 

RULINGS 

Upon  review  of  the  entire  transcript  and  administrative  record  of 

the  proceedings  in  this  matter,  I  conclude  that  the  Decision  of  June 

8,  1988,  correctly  determined  that  the  Town  of  Needham  failed  to  offer 

Eric  T.  a  free  appropriate  public  education  able  to  provide  for  his 

maximum  feasible  educational  development  in  the  least  restrictive 

environment.  I  also  find  that  Hearing  Officer  Freedman 's  rulings  with 

regard  to  the  scope  of  the  hearing,  the  admission  of  evidence  and 

conduct  of  the  hearing  were  legally  supportable  and  did  not  prejudice 

the  parties'  due  process  rights.   Thus  parties'  objections  with  regard 

to  those  issues  do  not  properly  serve  as  the  basis  for  reconsideration 

of  the  June  8,  1988  Decision.   With  regard  to  the  contention  that  the 

Hearing  Officer  improperly  ordered  partial  reimbursement  to  Eric's 

parents  for  the  cost  of  his  placement  at  Learning  Preparatory  School, 

I  conclude  that  the  parents  are  legally  entitled  to  full  reimbursement 
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for  the  day  placement  at  LPS.   My  reasoning  follows: 

HEARING  PROCEDURES 

1.    Scope  of  the  Hearing. 

Eric  T.  argues  that  the  Hearing  Officer  was  legally  required  to 
take  evidence  on  proposed  programming  for  Eric,  which  would  be 
provided  at  LPS,  following  the  1987-1988  school  year,  and  requested  an 
order  placing  Eric  in  the  program  for  four  years,  rather  than  the  one 
year  period  covered  by  the  June  8th  Decision.   Conversely,  Needham 
argues  that  the  Hearing  Officer  was  legally  precluded  from  hearing 
evidence  regarding  any  school  years  not  covered  by  the  currently- 
offered  IEP.   I  find  that  neither  of  these  positions  regarding  the 
proper  legal  scope  of  the  Bureau  proceeding  or  evidence  properly  to  be 
admitted  to  the  record  is  legally  supportable. 

The  June  8,  1988  Decision  states,  incorrectly,  that  the  parties 

to  the  Bureau  proceeding  stipulated  that  the  hearing  would  only  cover 

the  appropriateness  of  the  special  education  program  offered  to  Eric 

T.  by  Needham  for  the  1987-1988  school  year.   Review  of  the  record 

reveals  that  Counsel  for  Eric  T.  objected  to  limiting  the  scope  of  the 

proceeding  to  one  school  year  (A.T.  I  30-32).   Thus,  the  June  8,  1988 

Decision  is  reconsidered,  insofar  as  it  misstates  the  position  of  Eric 

T.   Nevertheless,  the  decision  of  Hearing  Officer  Freedman  to  limit 

the  scope  of  the  hearing,  over  the  objection  of  Eric  T. ,  was  legally 

correct.   The  determination  was  entirely  consistent  with  the 

procedural  posture  of  the  hearing,  which  commenced  early  in  1988, 

following  the  request  for  a  hearing  on  behalf  of  Eric  T.  (A.R.  706) , 

and  the  rejection  of  the  IEP  (A.R.  184).   Admission  of  evidence 
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regarding  placement  for  the  following  school  year  would  have  provided, 
at  best,  only  speculative  information  to  the  hearing  officer, 
especially  as  Needham  had  not,  as  of  the  time  of  the  completion  of  the 
hearing  in  May  1988,  proposed  an  IEP  for  the  following  school  year. 

Eric  also  argues  that  Hearing  Officer  Freedman  misconstrued  his 
request  for  a  prospective  order,  covering  four  years  at  LPS,  as  a 
request  for  compensatory  education.   However,  the  stated  ground  for 
the  request  was  counsel's  argument  that  even  though  Eric's  parents  had 
never  rejected  the  programs  offered  to  them  by  Needham  in  prior  years' 
IEP's,  the  Hearing  Officer  should,  nevertheless,  find  that  Eric's 
programs  in  prior  years  were  inappropriate  and  compensate  him  for  that 
by  making  a  prospective  order  covering  four  years  (A.T.  I  30) . 
Hearing  Officer  Freedman  was  correct  in  denying  such  a  request,  as 
beyond  the  legal  scope  of  the  hearing,  and  unnecessary  to  assure  that 
Eric  received  an  appropriate  educational  program. 

If  the  parents  were  disatisfied  with  the  program  offered  by 

Needham  in  the  school  year  following  the  hearing  decision,  they  could 

then  exercise  their  right  to  request  a  hearing.   In  the  meantime,  Eric 

was  entitled  to  remain  in  the  LPS  program,  as  ordered  by  the  hearing 

officer,  pursuant  to  the  20  U.S.C.  s.  1415(e)(3),  pending  the 

completion  of  any  administrative  or  judicial  proceedings  regarding  any 

proposed  educational  placements.   School  Committee  of  the  Town  of 

Burlington  v.  Department  of  Education  of  Massachusetts.  371  U.S.  359 

(1985) .   Unlike  the  federal  courts  which,  because  of  the  passage  of 

time  which  often  occurs  with  respect  to  judicial  appeals  of  special 

education  administrative  decisions,  may  exercise  their  discretion  to 

consider  and  admit  evidence  regarding  years  subsequent  to  the 

administrative  hearing  (See,  Hendrick  Hudson  Board  of  Education  v. 
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Rawlev.  458  U.S.  176,  186-187,  n.9,  (1982),  and  Burlington  v. 
Department  of  Education,  739  F.2d  773,  793-794  (1st  Cir.  1984)),  BSEA 
hearing  officers  are  under  no  legal  obligation  to  admit  such  evidence. 
Indeed,  the  regulatory  requirement  that  administrative  decisions  under 
the  EHA  must  be  completed  within  a  very  short  time  frame  (see  34 
C.F.R.  s.  300.512)  contemplates  that  such  administrative  hearings  will  b 
limited  with  respect  to  the  time  they  cover.   There  is  nothing  in  Drew 
P.  v.  Clarke  County  School  District,  676  F.  Supp.  1559  (M.D.Ga.  1987), 
cited  by  Eric  T. .  to  the  contrary. 

With  respect  to  Needham's  claim  that  evidence  partaining  to  prior 
school  years  should  not  have  been  admitted  into  the  record  by  the 
Hearing  Officer,  Massachusetts  General  Laws  Chapter  30A,  Section  11 
accords  an  administrative  hearing  officer  wide  latitude  in  determining 
what  evidence  is  relevant  and  probative  on  the  issues  before  him/her. 
It  further  provides  that  hearing  officers  conducting  administrative 
proceedings  under  the  provisions  of  M.G.L.C.  30A  are  not  subject  to 
the  rules  of  evidence  applicable  to  the  courts,  but  rather,  may  admit 
such  evidence  as  "reasonable  persons  area  accustomed  to  rely  (on)  in 
the  conduct  ot  serious  affairs."   M.G.L.C.  30A,  s.ll(2).   In  this 
case,  Hearing  Officer  Freedman  had  the  administrative  discretion  to 
admit  documentary  and  oral  testimony,  regarding  the  school  years  prior 
to  Eric's  disputed  IEP.   Such  evidence  was  relevant  to  the  likelihood 
that  Eric  could  nake  educational  progress  under  the  proposed  Needham 
program,  in  view  of  the  similarity  between  prior  years'  programs  and 
that  under  dispute  in  the  hearing. 

2.    Needham's  Due  Process  Claims. 

Needham  contends  that  it  was  prejudiced  in  presentation  of  its 
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case,  because  the  Director  of  Special  Education,  but  no  other 
staff  members,  was  permitted  to  observe  Eric's  program  at  LPS.   There 
is  no  statutory  or  regulatory  requirement  that  such  an  observation 
occur.   Further,  any  possible  prejudice  to  Needham  was  cured  by 
according  its  Director  of  Special  Education  an  opportunity  to  visit 
the  program  and  by  the  opportunity  to  cross  examine  witnesses  from  LPS 
at  the  hearing  (A.T.  I  80-108,  II  20-111,  202-236,  III  320-321). 
Similarly,  the  direction  of  the  Hearing  Officer  that  a  Needham  witness 
should  not  consult  with  counsel  or  other  witnesses,  when  the  hearing 
broke  for  the  day  without  completing  his  examination,  was  subsequently 
rescinded  by  her.   (A.T.  Ill  5-6) .   The  record  indicates  that  the 
witness  did  in  fact  consult  with  his  counsel  and  thus,  there  was  no 
prejudice  to  Needham  (A.T.  II  333-335)  . 

Finally,  Needham* s  claim  that  the  present  hearing  officer 
violated  M.G.L.  c.  30A,  s-.  11,  by  issuing  the  Substituted  Decision  on 
Reconsideration  of  August  31,  1988,  is  without  merit  in  view  of  the 
agreement  of  the  parties  that  the  Decision  of  July  22  would  be  treated 
as  a  tentative  decision,  and  parties  offered  an  opportunity  to  submit 
comments  prior  to  issuance  of  this  decision. 

APPROPRIATE  EDUCATION  FOR  ERIC  T^ 
I  find  that  there  was  substantial  evidence  to  support  Hearing 
Officer  Freedman's  findings  with  regard  the  appropriate  educational 
program  for  Eric,  and  to  support  her  determination  that  Needham  failed 
to  provide  Eric  with  a  free  appropriate  public  education,  as  required 
by  the  EHA  and  M.G.L.C.  71B.   As  a  special  needs  student,  Eric  is 
entitled  to  receive  an  educational  program  which  can  provide  for  his 

maximum  potential  educational  development  in  the  least  restrictive 
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environment.   David  D.  v.  Dartmouth  School  Committee .  775  F.2d  411 
(1st  Cir.  1985) .   The  BSEA  hearing  in  this  matter  elicited  extensive 
testimony  and  documentary  evidence  regarding  Eric's  educational 
potential  (A.R.  3,  16,  22,  26,  35,  47,  57,  78,  86,  89,  119,  121,  131, 
144,  147,  150,  161,  163,  248,  250,  269,  348,  356,  362,  364,  366,  369, 
397,  531,  698,  703,  A.T.  I  60-65,  209-440,  II  139-414,  149-156,  172, 
III  84-93,  105-109,  120-126,  188-141,  160,  166-167,  171-172,  188-191, 
310-332.  ) 

Needham  consistently  attempted  to  portray  Eric  as  a  student  of 
below  average  intelligence  (or  possibly  retarded) ,  who  could  not  be 
expected  to  achieve  at  a  higher  academic  level  than  his  current  high- 
second  or  low-third  grade  level  (A.T.  II  240-262,  279-288,  381-385, 
409-415,  428-458,  III  310-332).   Nevertheless,  there  was  persuasive 
evidence  provided  by  witnesses  for  Eric  T. ,  as  well  as  reports  from 
independent  evaluators  that  Eric  was  of  low  average  intelligence,  and 
thus,  could  and  should  be  able  to  perform  at  a  higher  academic  level 
(A.R.  144,  150;  A.T.  I  346-349,  370-392,  398-404).   Educational 
testing  conducted  by  Needham  and  by  outside  evaluators  demonstrated 
that  in  fact  Eric  had  made  virtually  no  progress  in  academic 
achievement  in  his  programs  at  Needham  over  the  period  1980  to  1986 
(A.R.  78,  144,  150;  A.T.  I  228-242,  264-280,  II  179-180). 

Similarly,  Needham' s  own  witnesses  supported  the  assertion  of 
Eric's  counsel  and  the  finding  of  Hearing  Officer  Freedman  that 
Needham' s  IEP  for  the  1987-1988  school  year  did  not  establish  annual 
goals  and  objectives  which  could  result  in  measurable  evidence  of 
educational  progress,  and  is  required  by  603  Code  of  Massachusetts 
Regulations  (CMR)  s.28.00,  par.  322 . 1 (d) - (e) .   Instead  goals  stated  in 
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Needham's  IEP  were  so  general  that  they  provided  no  indication  of 
educational  expectations  or  the  process  that  would  be  following  during 
the  school  year  to  assure  Eric's  appropriate  educational  progress 
(A.R.  95).   Indeed,  Eric's  social  studies  teacher  at  Needham  testified 
that  the  curriculum  utilized  by  Needham  in  Eric's  class  did  not 
increase  in  level  of  difficulty,  but  rather  remained  at  the  same  grade 
levels,  throughout  the  four  high  school  year  (A.T.  Ill  179-181,  189- 
190) .   Nor  did  the  goals  and  objectives  change  between  9th  and  11th 
grade  (A.T.  I  166-168,  III  60-61,  78-79,  86-97,  110-112,  137-147,  150- 
159,  191-192,  254-257,  3.69-370).   Thus,  Needham  did  not  appear  to  have 
a  plan  or  methodology  in  place  to  assure  Eric's  educational  progress 
as  required  by  M.G.L.C.  71B,  s.3. 

Further,  despite  Needham's  assertion  that  Eric  was  not  viewed  by 
them  as  a  retarded  student,  but  rather  exhibited  "minimal  brain 
dysfunction"  or  "attention  deficit  disorder,"  (A.T.  II  2610165),  he 
was  consistently  grouped  with  low  functioning  students  (several  of 
whom  were  described  as  Down  syndrom) ,  thr9oughout  his  years  at  Needham 
High  School  (A.T.  I  134-150,  III  91-93,  99-103,  133-136,  166,  173). 

In  contrast,  there  was  persuasive  evidence  on  the  record  that  the 
LPS  program  provided  educational  benefit  to  Eric  and  that  he  was  able 
to  progress  at  LPS.   The  LPS  program  is  a  high  school  degree  granting, 
work  study  program.   In  the  initial  two  years,  students  take  part  in 
school-based  vocational  programs.   (Eric  was  taking  landscaping, 
bicycle  repair,  and  carpentry.)   In  the  last  two  years  of  the 
sequence,  they  work  outside  school  one  week  and  are  in  school  for 
academics  on  the  alternate  week.   The  school  provides  a  small  group, 
language-based  academic  program  combined  with  a  vocational  component 
(A.T.  II  40-41,  203)  . 
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The  IEP  developed  for  Eric  by  LPS  employs  a  sequential,  step-by- 
step  curriculum,  which  more  clearly  identifies  the  methodology  and 
expectations  for  Eric's  educational  progress  in  the  LPS  program,  and 
focused  on  developing  language  skills  suitable  to  his  developmental 
level,  thereby  addressing  his  expressive  language  weakness  (A.R.  326; 
A.T.  I  209,  217,  314-320,  366-370;  II  50-51,  94,  182-185).   There  is 
regular  testing  by  individual  teachers  to  determine  if  the  curriculum 
goals  are  being  met.   If  Eric  were  to  fail  to  meet  the  IEP  goals 
within  the  year,  the  TEAM  would  reconvene  to  reassess  those  goals  and 
to  amend  the  IEP  (A.T.  II  50-51,  83-86) .   Further,  the  LPS  program 
has  many  levels  or  groupings  within  the  student  population.   A 
student's  grouping  can  be  changed  to  a  higher  level  to  reflect  a 
faster  rate  of  progress,  or  to  permit  a  student  to  move  to  a  lower 
level  if  s/he  needs  to  learn  at  a  slower  pace  (A.T.  II  40-41, 
64-65) .   And,  indeed,  Eric  was  moved  to  a  higher  level  grouping, 
shortly  after  he  started  his  program  at  LPS,  because  he  was  able  to 
achieve  at  a  higher  academic  level  than  originally  expected,  based  on 
Needham's  assessments  (A.T.  II  40-41). 

Eric  was  grouped  at  LPS  with  students  who,  like  himself,  were  of 
low  average  to  average  cognitive  potential,  aged  17  to  19,  who  could 
be  expected  to  make  further  academic  progress.   Unlike  Needham,  LPS 
staff  expected  that  Eric  could  achieve  a  reading  level  of  a  fifth  or 
sixth  grade  reader,  rather  than  the  mid-second  grade  level,  which 
level  Eric  had  achieved  in  Needham  (A.T.  II  103).   LPS ' s  testing 
and  progress  reports  indicated  that  Eric  was  making  academic  progress 
in  their  program  (A.T.  II  52-55,  96-97,  195-199).   In  addition,  Eric 
made  observable  progress  in  his  ability  to  communicate  and  interact 
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with  peers  and  adults  at  school.   He  was  talking  more  and  beginning  to 
make  frieds,  something  he  had  not  been  able  to  do  before  (A.T.  I  202, 
440-442;  II  216,  III  90-91,  120,  169). 

Thus,  I  conclude  that,  even  though  Hearing  Officer  Freedman  found 
that  Eric  could  not  properly  be  described  as  a  language  or  learning 
disabled  student,  because  of  his  relative  strength  in  verbal  skills 
when  given  standardized  tests,  there  was  ample  basis  on  the  record  to 
conclude  that  the  program  offered  at  LPS  was  able  to  accord  him 
educational  benefit  and  that  he  made  educational  progress  at  the 
school . 

PARENTS !  ELIGIBILITY  FOR  REIMBURSEMENT 
The  statutory  purposes  behind  the  availability  of  reimbursement 
is  to  place  the  parents  of  a  special  needs  student  in  the  position 
they  would  have  been  in  had  the  public  school  district  fulfilled  its 
legal  obligation  to  provide  appropriate  public  education  to  their 
child  in  the  first  instance.   School  Committee  of  the  Town  of 
Burlington  v.  Department  of  Education  of  Massachusetts.  471  U.  S.  359 
(1985) ;  Amherst-Pelham  Regional  School  Committee  v.  Department  of 
Education.  376  Mass.  480  (1978) .   Parents  who  make  a  unilateral 
educational  placement  do  so  at  the  risk  that  the  Bureau  hearing 
officer  or  the  reviewing  court  will  find  that  the  school  district 
offered  the  least  restrictive  appropriate  educational  placement  or, 
that  the  placement  chosen  by  the  parents  was  not  appropriate.   Town  of 
Burlington.  471  U.  S.,  at  368.   Further,  the  award  of  reimbursement 
must  be  treated  as  an  equitable  remedy  to  be  ordered  after  "balancing 
the  equities,"  by  taking  in  to  account  "the  parties  compliance  or  non- 
compliance with  state  or  federal  regulations  pending  review,  the 
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reasonableness  of  the  parties'  positions"  and  matters  "such  as  'bad 
faith1  or  'serious  procedural  errors'."   Carrington  v.  Commissioner  of 
Education,  404  Mass.  290,  535  N.E.2d  212  (1989),  citing  School 
Committee  of  Burlington  v.  Department  of  Education, 471  U.S.  359,  374 
(1985);  Doe  v.  Brookline  School  Committee,  722  F  2d  910,  919-921  (1st 
Cir.  1983);  Burlington  v.  Department  of  Education,  739  F.2d  773,  801- 
802  (1st  Cir.  1984) . 

In  the  instant  case,  Hearing  Officer  Freedman  correctly 
determined  that  Needham  failed  to  offer  Eric  T.  an  appropriate  special 
education  program,  because  the  Needham  program  was  not  designed  to 
enable  Eric  make  educational  progress  commensurate  with  his 
intellectual  potential.   She  also  determined  that  the  program  at  LPS, 
which  combined  functional  academics  with  a  vocational  component  was 
designed  to  enable  Eric  to  make  educational  progress  and  that  he  had, 
in  fact,  made  progress  since  entering  the  LPS  program  at  parental 
expense  (A.R.  at  773-777).   Thus,  she  ruled  that  Eric's  parents  were 
justified  in  placing  him  at  LPS  (A.R.  776) .   However,  Hearing  Officer 
Freedman  also  found  that  the  vocational  component  of  the  Needham 
program,  namely  the  work-site  based  program  provided  by  the  TEC 
Educational  Collaborative,  was  suitable  for  Eric  and  in  various 
respects  superior  to  the  vocational  component  of  the  LPS  program.   On 
this  basis,  she  ruled  that  Eric's  parents  were  not  entitled  to  receive 
reimbursement  for  the  "vocational  component"  of  the  LPS  day  program 
(A.R.  777) . 

I  find  that  this  portion  of  Hearing  Officer  Freedman 's  order  was 
incorrect  as  a  matter  of  law  and  must  be  reconsidered.   Eric  was  found 
to  require  an  integrated  special  education  program,   consisting  of 
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functional  academics  and  vocational  education.   The  ideal  program  for 
him  would  combine  the  academics  offered  in  the  LPS  program  with  the 
work-site  based  vocational  opportunities,  offered  through  the  TEC 
Collaborative  program.   Hearing  Officer  Freedman's  decision  presumed 
that  the  parents  must  combine  the  best  elements  of  the  two  available 
educational  programs,  Needham 's  and  LPS's,  or  receive  only  partial 
reimbursement.   The  parents  were  not  in  the  position  to  exercise  such 
an  option. 

Unlike  the  Needham  Public  Schools,  which  can  modify,  develop,  or 
restructure  educational  programs  to  meet  the  individual  needs  of  a 
special  needs  student,  Eric  and  his  parents  must  choose  a  program 
offered  to  them  by  Needham,  or  purchase  a  program  they  believe  to  be 
appropriate,  and  seek  reimbursement.   In  this  case  Eric  and  his  parents 
had  two  options  —  for  Eric  to  remain  in  the  Needham  program  where 
Eric  was  not  making  educational  progress  consistent  with  his 
intellectual  potential  and  was  not  grouped  with  appropriate  peers,  or 
to  try  the  option  provided  by  LPS,  which  was  able  to  provide  an 
appropriate  educational  program  for  Eric,  using  teaching  approaches  in 
an  educational  grouping  appropriate  to  Eric's  low  average  cognitive 
level  and  which  held  promise  for  Eric's  increased  achievement  in  basic 
skill  acquisition.   Thus,  I  find  that  under  the  circumstances  of  this 
case,  the  parents  acted  reasonably  in  placing  Eric  at  LPS,  and  that 
they  are  legally  entitled  to  be  reimbursed  by  Needham  for  expenses 
incurred  in  providing  for  the  tuition  and  transportation  to  LPS's  day 
program.   I  find  that  there  is  no  evidence  on  the  record  of  conduct  on 
the  part  of  Eric  T.'s  parents,  which  would  legally  preclude  their 
eligibility  for  reimbursement,  under  the  equitable  standards  set  forth 
in  Burlington  or  Carrinaton. 
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Finally,  having  found  that  Eric's  parents  were  legally  entitled 
to  reimbursement  for  the  costs  providing  for  Eric's  placement  at  LPS 
for  the  1987-1988  school  year,  I  also  find  that  under  20  U.S.C.  s. 
1415(e)(3),  the  day  program  at  LPS  must  be  considered  to  be  Eric's 
current  educational  program,  pending  completion  of  any  administrative 
and  judicial  proceedings  in  this  matter.   I  note  that  the  Bureau  has 
not  received  a  hearing  request  regarding  Eric  T.  subsequent  to  that 
initiating  the  instant  proceedings. 

CONCLUSION  AND  ORDER 

For  the  reasons  set  forth  herein,  I  find  that  the  Bureau  decision 
of  June  8,  1988,  is  subject  reconsideration  only  to  the  extent 
specified  above,  and  order  the  Needham  Public  Schools  to  reimburse 
Eric  T.'s  parents  for  the  cost  of  the  entire  day  program,  including 
transportation,  at  the  Learning  Preparatory  School  for  the  1987-1988 
school  year.   In  other  rexpects  the  parties'  Motions  for 
Reconsideration  are  denied. 

By  the  Hearing  Officer^ 


Date  --k^JUu^A^f  IQ>     I^^Q 
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TH.    JOMMONWEAITH  OF  MASSAC    JSETTS 
DEPARTMENT  OF  THE  ATTORNEY  GENERAL 

JOHN  W   McCORMACK  STATE  OFFICE  BUILDING 
ONE  ASHBU^TON  PLACE.  BOSTON  02106-1698 


JAMCSU  SHANNON 


September  15/  1989 

C*  Peter  R.  Gossels,  Esquire 

84  State  Street 

Boston,  Massachusetts   02109 

Anne  M.  Vohl,  Esquire 

10  Converse  Place 

Winchester,  Massachusetts   01890 

RE;   School  Committee  of  the  Town  of  Needham  v.  Eric  T. , 
et  al.,  U.S.  District  Court,  Civil  Action 
No.  88-1572-K 

Dear  Peter  and  Anne: 

Both  of  you  have  indicated  your  willingness  to 
cure,  by  way  of  remand  to  the  Bureau  of  Special  Education 
Appals  (the  "Bureau"),  any  procedural  defect  arising 
frcea  the  fact  that  the  Bureau  did  not  issue  a  tentative 
decision  regarding  the  Motions  for  Reconsideration. 
Accordingly,  I  have  asked  Kristen  Apgar,  Bureau  Director, 
to  notify  you  that  the  Bureau  stands  ready  to  begin 
the  process. 


truly  yours, 


Countess  C.  Williams 
Assistant  Attorney  General 
(617)  727-2200,  ext.  2083 


CCW:caf 

cci   Kristen  R.  Apgar,  Esquire 


y/-// 


THfc  COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  THE  ATTORNEY  GENERAL 

JOHN  W.  McCOHMACK  STATE  OFFICE  3UHDING 
ONE  ASHBUBTON  PLACE.  BOSTON  02106-1638 


I M.  SHANNON 


September  15,  1989 


Kristen  R.  Apgar,  Director 

Bureau  of  Special  Education  Appeals 

Department  of  Education 

1385  Hancock  Street 

Quincy,  Massachusetts  02169-5183 

RE:  School  Committee  of  the  Town  of  Needham  v.  Eric  T. ,  et  al 
U.S.  District  Court/  -District  of  Massachusetts/  Civil 

Action  No.  8B-1572-K 


Dear  Kris: 

Enclosed  please  find  what  should  prove  to  be  the  final 
aissing  tape  (no.  28)  from  the  Board's  hearing  in  the 
above-referenced  matter.   Also  find  a  copy  of  those  changes 
suggested  by  Anne  Vohl  with  regard  to  the  transcript  of  the 
testimony  of  Mr.  and  Ms.  Tolland  (Volume  I,  pp.  462-62,  464, 
475-78,  481-82,  487,  498-99;  Volume  II,  p.  8-10,  21-22),  and  my 
letter  to  counsel  regarding  possible  remand  of  this  matter  to 
the  Bureau,  to  cure  any  violation  by  the  Bureau  of  G.L.  c.  30A, 
$  11(7). 

I  have  informed  the  Court  that  we  should  be  able  to  file  a 
fully  corrected  version  of  the  transcript  by  the  end  of 
October.   I  would  appreciate  it  if  you  would  review  the 
Tollands*  testimony  and  determine  the  appropriateness  of  the 
changes  Anne  Vohl  suggests.   In  addition,  because  Anne  has 
asserted  that  the  testimony  of  Kathleen  Amico  and  Kenneth 
Purrant,  as  transcribed,  contains  numerous  errors,  I  would  like 
you  to  listen  to  the  tapes  and  make  whatever  changes  to  the 
transcript  you  deem  necessary. 

With  regard  to  the  remand  issue,  both  the  School  Committee 
and  Eric  T.  are  amenable  to  the  idea  of  treating  as  a  tentative 
decision,  what  now  stands  as  the  Bureau's  final  decision.  The 
Court  has  also  indicated  its  willingness  to  handle  the  alleged 
c.  30A,  §  14(7)  violation  in  this  manner.  Accordingly,  I  ask 
that  you  send  notice  to  Peter  Gossels  and  to  Anne  Vohl  (with  a 
copy  to  me)  informing  them  that  the  Bureau  will  treat  the  final 


<//-/? 


FEE 


3  0  1 4 : Z 5 


Kristen  R.  Apgar,  Director 
September  15,  1989 
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decision  as  a  tentative  decision,  and  notifying  them  that  they 
have  thirty  (30)  days  in  which  to  submit  comments  to  the  Bureau 
regarding  this  tentative  decision.   Thereafter,  the  Bureau 
would  issue  its  new  •final"  decision. 

Thank  you  for  your  continuing  cooperation  and  assistance 
with  regard  to  this  case. 


truly  yours, 


Countess  C.  Williams 
Assistant  Attorney  General 
(617)  727-2200,  ext .  2083 


CCW:caf 

Enclosures 
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ANNE  M.  VOHL,  P.C. 


flpf>errh*       B. 


ATTORNEY  AT  LAW 


10  Converse  Place 
Winchester,  MA  01890 


(617)729-3435 


ft 


October  30,  1989 


Kristen  Reasoner  Apgar,  Hearing  Officer 
Bureau  of  Special  Education  Appeals 
Massachusetts  Department  of  Education 
1385  Hancock  Street 
Quincy,  MA   02169 

RE:   Needham  School  Committee  v.  Eric  T.  et  al.,  CA  88-1 572K; 
BSEA  #87-1038 

Dear  Ms.  Apgar: 

I  am  writing  in  response  to  your  request  for  comment  on 
tentative  decision  in  the  above-captioned  matter,  dated  October  5, 
1989. 

The  Bureau's  decision  favored  Erit  T.,  but  it  is  important  to 
note  on  his  behalf  that  although  the  Bureau  corrected,  through  its 
July  22,  1988  Decision  on  Motions  for  Reconsideration,  several 
egregious  errors  of  law,  nonetheless  there  are  aspects  of  the 
resulting  decision  with  respect  to  which  we  must  state  our 
objections,  these  are  the  following:  . 

1  )   The  Bureau  was  incorrect  in  limiting  its  decision  to  one 
year,  expecially  since  its  decision  was  not  rendered  until  June  8, 
1988,  at  which  time  the  year  the  Bureau  addressed  was  almost 
over.   Thus,  Eric  T.  was  left  without  an  approved  program  for  1988- 
1989. 

2)  By  the  same  token,  the  Bureau  should  have  taken  evidence 
regarding  the  competing  programs  for  the  subsequent  year,  even  if 
only  to  make  an  appropriate  placement  determination  for  1 987- 
1988.   More  simply  stated,  a  program's  appropriateness  should  in 
part  be  determined  with  reference  to  its  capability  to  deliver  a 
sequential  program  over  time  which  will  meet  a  student's  special 
needs. 

3)  The  decision  fails  to  take  note  of  the  proven  fact  that 
Eric  T.,  as  of  the  time  of  the  hearing,  had  been  engaged  in 
substantial  gainful  employement  at  "market"  wages.   His  need  to  be 
engaged  in  an  employment  training  program  for  retarded  people,  the 
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Ms.  Apgar,  Hearing  Officer 
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goal  of  which  was  to  ready  them  for  "market"  employment,  was  thus 
non-existent,  and  was  not,  nor  could  it  have  been,  proven.   On  the 
other  hand,  it  was  clearly  proven  at  hearing,  through  credible 
evidence,  that  Eric  T.'s  communication  disorder,  and  his  resulting 
special  educational  needs,  called  for  a  program  integrating 
academics  and  real-world  job  experience,  with  an  emphasis  on 
developing  the  communication  skills  essential  for  meeting  his 
potential  in  the  workplace. 

The  orginal  hearing  officer's  misperception  of  Eric  T.'s 
special  needs  and  of  the  Learning  Prep  program  integrating 
academics  and  job  experience  over  a  four-year  sequence  carries 
over  into  the  July  22,  1988  Decision. 


Sincerely, 


Anne  M.  Vohl,  Esq. 


AMV/rlg 

cc:   C.  Peter  R.  Gossels,  Esq. 
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COMMONWEALTH         OF         MASSACHUSETTS 


DEPARTMENT    OF    EDUCATION 


BUREAU  OF  SPECIAL 
EDUCATION  APPEALS 
NO.     87-1038 


ERIC   T( 


v. 


SCHOOL  COMMITTEE  OF  THE 
TOWN  OF  NEEDHAM 


NEEDHAM 'S  AMENDED  RESPONSE 
TO  THE  BUREAU'S  TENTATIVE 
DECISION  DATED  JULY  22,  1988 


The  School  Committee  of  the  Town  of  Needham  ("NEEDHAM") 
hereby  responds  to  the  Tentative  Decision  of  the  Bureau  of  Special 
Education  Appeals   ("BUREAU")   entitled  Decision  on  Motions  for 
Reconsideration  and  dated  July  22,  1988  as  follows: 

1.    NEEDHAM  was  denied  an  impartial  due  process  hearing 
by  the  Hearing  Officers  who  rendered  the  decisions  on  behalf  of  the 
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BUREAU : 


Without  limiting  the  generality  of  the  foregoing, 

a.  ERIC's  parents  have  not  allowed  NEEDHAM's 
representatives  to  observe  ERIC  at  Learning 
Prep  School  ("LPS").  See  NEEDHAM's  Motion  to 
Continue  Hearing  dated  February  16,  1988,  which 
appears  at  pages  518-530  of  Volume  II  of  the 
Administrative  Record,  and  is  hereinafter 
referred  to  as  "II  AR  518-530",  and  at  page  731 
of  Volume  III  of  the  Administrative  Record 
("III  AR  731").  See  also  pages  17  and  18  and 
82  through  108  of  Volume  I  of  the  Substitute 
Transcript  of  Administrative  Proceedings  ("I  AP 
17-18  and  82-108") . 

b.  The  hearing  officer  instructed  NEEDHAM's 
employees,  who  had  been  called  to  testify,  that 
they  would  they  could  not  consult  with  each 
other  or  their  attorney.  See  NEEDHAM's  Motion 
for  a  Full  and  Fair  Hearing  dated  April  19, 
1988  (III  AR  758),  II  AP  333-341  and  III  AP  5 
and  6. 
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2.    The  decisions  were  based  on  evidence  that  was  not 
admissible: 

a.  The  hearing  officer  allowed  ERIC,  his  lawyer 
and  advocates  to  introduce  "testimony"  and 
"evidence"  that  had  to  do  with  his  educational 
progress  over  a  period  of  more  than  three 
years  under  a  series  of  individualized 
educational  plans  ("IEPs")  that  had  been 
approved  by  his  parents,  even  though  the 
jurisdiction  of  the  BUREAU  was  limited  to  the 
IEP  that  NEEDHAM  had  suggested  to  ERIC  for  the 
1987-1988  school  year.  See  I  AP  72,  75-76, 
113,  123,  459,  482  and  III  AR  112  and  777  for 
examples  and  cf.  School  Committee  of  Franklin 
v.  Commissioner  of  Education.  395  Mass.  800, 
808  (1985) . 

b.  The  hearing  officer  also  allowed  a  great  deal 
of  other  evidence  to  be  introduced  by  ERIC's 
attorney  and  advocates  that  was  not  admissible 
under  any  accepted  rules  of  evidence.  For 
examples,  see  I  AP  56-76,  114-115,  123,  129, 
489,  490;  II  AP  220-222,  234,  417  and  III  AP 
68,  114,  156-159. 
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3.  The  "hearing  officer" ,  who  wrote  the  BUREAU'S 
Substituted  Decision  on  Motions  for  Reconsideration  dated  August 
31,  1988  (III  AR  803-810)  did  not  have  a  transcript  of  the 
testimony  available  to  help  her  evaluate  the  decision  of  the 
hearing  officer.   (Ill  AR  764-782)   See  G.L.  c.  30A,  s.  11(7). 

4.  There  was  not  sufficient  clear  and  convincing 
evidence  to  support  a  finding  that  NEEDHAM  failed  to  comply  with 
the  procedural  and  substantive  regulations  promulgated  by  the 
Department  of  Education  concerning  the  provisions  of  G.L.  c.  71B. 
See  III  AP  110-115,  155-161,  193,  313-316,  324-325  and  367-370,  and 
Town  of  Burlington  v.  Department  of  Education,  736  F2d.  733,  787 
(1984)  . 

5.  There  was  not  sufficient  clear  and  convincing 
evidence  to  support  a  finding  that  NEEDHAM  violated  ERIC's  rights. 
On  the  contrary,  there  was  uncontroverted  evidence  that  ERIC's 
parents  had  accepted  every  IEP  that  NEEDHAM  had  offered  them  for 
ERIC's  education  during  the  eleven  years  which  preceded  their 
rejection  of  NEEDHAM's  IEP  dated  June  19,  1987.  I  AR  30-31,  38, 
198-221.  Moreover,  there  was  ample  evidence  that  NEEDHAM  had 
complied  with  demands  from  ERIC's  parents  for  modification  in  its 
proposed  IEPs,  even  though  NEEDHAM  believed  that  ERIC's  parents  had 
demanded  educational  programs  that  did  not  address  ERIC's  special 
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educational  needs  so  as  to  assure  his  maximum  possible  development. 
See  I  AP  166-167,  186-188  and  501;  III  AP  16-22,  27-32,  114,  159, 
170-171,  297-299  and  766,  for  example. 

6.  There  was  not  sufficient  clear  and  convincing 
evidence  to  support  a  finding  that  NEEDHAM  did  not  propose  an 
educational  program  which  was  designed  to  meet  ERIC's  special  needs 
so  as  to  assure  his  maximum  possible  development  in  the  least 
restrictive  environment  consistent  with  that  goal.  Town  of 
Burlington,  above ,  p.  778-779  and  see  II  AP  267-268,  286,  474,  III 
AP  37-48,  110-111,  115,  128,  159-161,  172-176,  207-212,  246-249, 
306,  310-316,  324-327,  369-371,  for  example. 

7.  The  decisions  were  against  the  weight  of  evidence. 
See  the  arguments  set  forth  herein  and  I  AP  61-64,  133-169,  181- 
201,  474,  504;  II  AP  25-28,  54-55,  67-68,  75-85,  266-272,  286,  453; 
III  AP  15,  22-25,  91-105,  108,  110-111,  113-115,  117,  123-130, 
135-137,  143-146,  151-161,  166-177,  190-193,  207-214,  216,  224-227, 
242-249,  283,  291-298,  306-307,  310-327,  367-375,  for  other 
examples. 

8.  The  decisions  were  erroneous  as  a  matter  of  law. 
Without  limiting  the  generality  of  this  statement,  NEEDHAM  calls 
the  BUREAU'S  attention  to  the  other  arguments  set  forth  herein  and 
the  fact  that  the  BUREAU  has  failed  to  cite  a  statute  or  regulation 
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which  supports  its  purported  conclusion  that  NEEDHAM  proposed  an 
IEP  to  ERIC  in  1987  that  did  not  address  his  special  educational 
needs  so  as  to  assure  his  maximum  possible  development  in  the  least 
restrictive  environment  consistent  with  that  goal  and  that  it  did 
not  have  the  capacity  to  implement  such  a  program.  (Emphasis 
supplied)  See  Town  of  Burlington,  above  at  p.  798-799  and  David  D. 
v.  Dartmouth  School  Committee.  775  F.2d  411,  423  (1985): 

a.  Neither  603  CMR  s.  28:  322  nor  any  other 
statute  or  regulation  in  effect  in  June,  1987, 
provided  that  the  "goals  and  objectives  (set 
forth  in  IEPs  must  be)  in  small,  achievable  and 
measurable  steps;  (and  that  each  student  with 
special  needs  must  be  placed)  with  students  at 
his  cognitive  level  or  somewhat  higher";  III  AR 
776.  The  latter  objective  is,  of  course, 
impossible  to  achieve  since  all  students  cannot 
be  placed  with  students  at  their  cognitive 
level  or  somewhat  higher. 

It  is  noteworthy  that  the  BUREAU,  acting  by  its 
hearing  officer,  did  not  suggest  an  IEP  to 
ERIC's  parents  containing  "goals  and  objectives 
in  small  achievable  and  measured  steps"  as 
suggested  by  the  Supreme  Judicial  Court  in 
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Amherst  Pelham  Regional  School  Committee  v. 
Department  of  Education,  376  Mass.  480;  488-491 
(1978) .  Instead,  the  BUREAU  ordered  NEEDHAM  to 
reimburse  ERIC's  parents  for  placing  him  at 
LPS,  a  private  school  in  Newton,  that  the 
hearing  officer  had  not  endorsed  for  ERIC  and 
whose  IEP  did  not  contain  "goals  and 
objectives  in  small  achievable  and  measured 
steps"  either.  See  III  AR  326-345  and  776  and 
III  AP  43-45,  118,  317-320. 

b.  There  was  no  evidence  whatsoever  to  support  the 
hearing  officer's  finding  that  NEEDHAM  failed 
to  offer  ERIC  "mainstreaming  opportunities 
carefully  selected  to  be  within  (ERIC's)  reach 
both  for  his  social izating  (sic)  and 
skill/information  acquisition".  The  evidence 
was  uncontroverted  that  ERIC  had  enjoyed  many 
opportunities  for  mainstreaming  at  Needham  High 
School,  while  he  had  no  opportunities  for 
mainstreaming  at  LPS  whatsoever,  because  all  of 
the  students  at  LPS  were  students  with  special 
needs.  See  I  AP  64-65,  143-146,  148-154,  182- 
188,  201,  474,  504,  II  25-28,  III  AP  16-35,  99- 
105,   128-130,   134-136,   167-171,   175-177,  192, 
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209,  214,  242-243  and  300,  for  example. 

c.  The  BUREAU'S  decision  to  order  NEEDHAM  to 
reimburse  ERIC's  parents  for  placing  him  at  LPS 
is  also  erroneous  because  that  school's 
"intensive  language-based  programming"  can 
hardly  be  found  to  be  an  "education  program 
designed  to  meet  (ERIC's)  special  needs"  where 
the  hearing  officer  had  expressly  found  that 
"ERIC  is  not  language  impaired".  See  II  67-68, 
75-85,  272;  III  AR  773  and  776. 

d.  There  is  no  authority  in  the  law  or  in  the 
regulations  for  placing  a  child  with  special 
needs  in  the  more  restrictive  setting  of  a 
private  school  in  order  to  give  him  "a  fresh 
start".   See  III  AR  776. 

e.  The  hearing  officer's  citation  of  NEEDHAM's 
alleged  "failure  to  measure  (ERIC's)  progress" 
between  1984  and  1987  and  ERIC's  alleged 
"placement  with  retarded  students"  during  this 
period  (III  AR  775) ,  which  was  disputed  and 
rebutted  by  numerous  witnesses  (I  AP  63,  132- 
161,   166-168,   190-196;   201-202,   474,   504;   II 

-8- 


W-30 


25-28;  267-268;  III  31-35,  133-136,  166-171, 
197-206  and  242-245)  can  not  be  the  basis  of 
the  BUREAU'S  decision  (in  effect)  to  place  him 
at  Learning  Prep,  because  the  BUREAU'S 
jurisdiction  to  place  ERIC  in  a  private 
institution  is  limited  to  those  cases  where  the 
public  school  has  offered  the  student  an  IEP 
that  does  not  address  his  special  needs  so  as 
to  assure  his  maximum  possible  development  in 
the  least  restrictive  environment  consistent 
with  that  goal  and  that  the  public  school  does 
not  have  the  capacity  to  implement  such  an 
appropriate  program.  See  Amherst-Pelham 
Regional  School  Committee  v.  Department  of 
Education,  above  at  488-491;  David  D. .  above  at 
p.  423;  Town  of  Burlington,  above  at  798-799 
and  Carrington  v.  Commissioner  of  Education, 
404  Mass.  290,  297  (1989). 

9.  There  was  not  sufficient  clear  and  convincing 
evidence  that  Learning  Preparatory  School  provided  an  academic 
program  which  was  able  to  meet  Eric's  special  needs  so  as  to  assure 
his  maximum  possible  development  in  the  least  restrictive 
environment  consistent  with  that  goal.  The  evidence  was,  in  fact, 
to  the  contrary.   See  II  AR  267-272,  326-345,  II  AP  267;  III  AP  43- 
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48,  117-118,  210-212,  245-249  and  316-321,  for  example. 

Moreover,  the  reasoning  process  that  led  to  the 
BUREAU'S  "tentative  decision"  dated  July  22,  1988  is  fatally 
flawed: 

a.    The   hearing   officer   found   that   "NEEDHAM's 
academic  components  lack": 

1 .  "Goals  and  objectives  in  small,  achievable 
and  measurable  steps."   (II  AR  776) 

As  we  have  pointed  out  above,  there  was  no 
such  standard  in  the  law  or  regulations  in 
1987  to  define  an  appropriate  IEP  and  the 
IEP  that  Learning  Prep  School  had  written 
to  meet  ERIC's  special  needs  did  not 
contain  such  goals  and  objectives  either. 
(See  II  AP  82-84,  III  AP  317-318,  324- 
325  and  367-368  for  example) . 

2 .  "Placement  with  students  at  his  cognitive 
level  or  somewhat  higher." 

As  we  have  pointed  above,  this  standard 
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was  another  invention  of  the  hearing 
officer.  Moreover,  ERIC's  IEP  called  for 
him  to  be  placed  with  a  variety  of 
students  at  Needham  High  School,  including 
those  in  a  number  of  "mainstream"  classes, 
who  would  be  at  his  "cognitive  level  or 
somewhat  higher."  (Ill  AR  209  and  II  AP 
267-268  III  AP  41-48  and  322-327) 

By  way  of  comparison,  LPS  had  placed  him 
in  a  class  of  students  which  consisted 
entirely  of  "LLD,  Learning  and  Language 
Disabled  students",  all  of  whom  "had 
extreme  word-problem  problems"  according 
to  the  principal  of  the  high  school  at 
LPS.   See  II  AP  67-68. 

Where  the  hearing  officer  had  found  that 
"ERIC  is  not  language  disabled"  (III  AR- 
776)  ,  ERIC's  placement  in  such  a  class  at 
LPS  by  his  parents  was  patently  much  more 
inappropriate  to  address  ERIC's  special 
needs  so  as  to  assure  his  maximum  possible 
development  in  the  least  restrictive 
environment  than  the  1987-1988  IEP  offered 
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to  them  by  NEEDHAM. 

3.  "Mainstreaming  opportunities  ...  for 
social izating  and  skill  information 
acquisition. " 

Where  NEEDHAM' s  IEP  expressly  provides  for 
mainstream  classes  (I  AR  203-220  at  209; 
see  also  II  AP  267-268,  for  example)  and 
ERIC's  IEP  at  LPS  can  not  offer  him 
"mainstreaming  opportunities",  because  all 
of  the  students  there  are  "children  with 
special  needs,"  there  can  be  no  doubt  that 
NEEDHAM' s  IEP  is  more  appropriate  as  a 
matter  of  law,  than  that  offered  to  ERIC 
and  his  parents  by  LPS. 

b.  But  the  hearing  officer  and  the  BUREAU  decided 
that  NEEDHAM  should  reimburse  ERIC's  parents 
for  placing  him  in  the  less  appropriate  program 
at  LPS,  because  "I  am  persuaded  that  (LPS)  can 
provide  (ERIC)  with  academics  at  his  functional 
levels  in  a  methodically  established  program 
with  pre-  and  post-  testing,"  even  though  she 
questioned  his  need  for  the  intensive  language- 
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based  programming  that  he  was  getting  there. 

NEEDHAM  submits  that  there  was  no  basis  for  the 
hearing  officer's  statement  or  persuasion  that 
LPS  could  provide  ERIC  with  an  appropriate 
academic  program  for  the  following  reasons: 

1.  LPS  was  already  providing  ERIC  with  an 
educational  program  that  did  not  address 
his  special  needs  even  as  the  hearing 
officer  was  writing  her  decision.  See 
also  III  AR  317-322. 

2.  ERIC's  principal  at  LPS  admitted  that  they 
had  not  pre-tested  him  before  enrolling 
ERIC  at  LPS  and  preparing  his  IEP.  II  AP 
54-55. 

3.  ERIC's  principal  at  LPS  admitted  that  his 
IEP  did  not  contain  criteria  which  could 
be  used  to  determine  whether  ERIC  had 
achieved  the  goals  and  objectives  set 
forth  therein.   See  II  AP  82-84. 

4.  Even  though  ERIC's  special  needs  were 
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described  in  unrebutted  testimony  as  being 
characteristic  of  persons  with  minimal 
brain  disfunction  or  attention  deficit 
disorder  (II  AP  262-267,  456-459,  472-474, 
III  322-323  and  326-327  for  example)  ,  LPS 
placed  him  with  a  group  of  Learning  and 
Language  Disordered  students,  who  had 
extreme  word-problem  problems,  without 
pretesting  ERIC.   (II  AP  67-70) ;  and 

5.  When  ERIC's  principal  was  asked  during  the 
Spring  of  1988  whether  she  knew  "anything 
about  the  learning  style  of  students  of 
ERIC's  age,  who  ...  have  been  diagnosed  as 
(suffering  from)  a  minimal  brain 
disfunction,"  she  replied,  "No."  See  II 
AP  76-77. 

c.  There  was  also  no  basis  for  the  tentative 
decision  of  the  BUREAU  to  order  NEEDHAM  to 
reimburse  ERIC's  parents  for  placing  him  at 
LPS,  where  the  hearing  officer  had  found  that 
"NEEDHAM 's  vocational  program  is  the  one  where 
ERIC  can  maximize  his  potential  in  the  least 
restrictive  setting  and  I  urge  his  return  to  it 
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(because,  among  other  things)  .  .  .  LPS  program 
is  more  restrictive  in-class  and  not 
particularly  suited  to  the  recommendations  of 
evaluators  of  record."   See  III  AR  776-777. 

d.  The  BUREAU  did  not  have  the  statutory  authority 
to  order  NEEDHAM  to  reimburse  ERIC's  parents 
for  placing  him  at  LPS,  where  LPS  had  never 
rendered  a  bill  to  ERIC's  parents.  See  II  AP 
223. 

10.  Neither  ERIC  nor  his  parents  were  entitled  to 
reimbursement  because  the  hearing  officers  failed  to  take  into 
account  the  failure  of  ERIC  and  his  parents  to  comply  with  state 
and  federal  regulations  pending  review  as  well  as  their 
unreasonable  conduct.  Carrinqton  v.  Commissioner  of  Education. 
above  at  297.  See  III  AR  731-742  and  their  continued  refusal  to 
permit  NEEDHAM' s  representatives  to  observe  ERIC's  educational 
program  and  progress. 

CONCLUSION 

For  the  reasons  discussed  above  and  in  NEEDHAM' s  Motion 
for  Reconsideration  filed  with  the  BUREAU  on  July  1,  1988,  NEEDHAM 
submits  that  the  BUREAU  should  reconsider  its  decisions  in  the 
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above-entitled  matter  and  find  that  the  IEP  that  NEEDHAM  had 
offered  to  ERIC  complied  with  its  regulations  and  was,  indeed, 
appropriate  to  meet  his  special  needs  so  as  to  assure  his  maximum 
development  in  the  least  restrictive  environment  and  that  NEEDHAM 
had  the  capacity  to  implement  that  program. 

And  if,  upon  such  reconsideration,  the  BUREAU  shall  find 
that  the  IEP  that  NEEDHAM  had  offered  to  ERIC's  parents  in  June  of 
1987  complied  with  the  provisions  of  603  CMR  28:322,  but  could  have 
been  improved  by  including  goals  and  objectives  "in  small 
achievable  and  measured  steps",  NEEDHAM  invites  the  BUREAU  to 
define  those  goals  and  objectives  and  to  offer  them  to  ERIC's 
parents  for  acceptance,  as  contemplated  by  the  Supreme  Judicial 
Court  in  Amherst-Pelham  Regional  School  Committee,  above,  pp.  488- 
491;  instead  of  ordering  NEEDHAM  to  reimburse  those  parents  for 
placing  ERIC  in  a  more  restrictive  setting  governed  by  an  IEP  that 
provides  intensive  language  based  programming  to  a  young  man,  who 
is  not  language  impaired  according  to  its  own  hearing  officer.  (I 
AP  776) 

NEEDHAM  is,  and  has  always  been  ready,  willing  and  able, 
to  modify  ERIC's  IEP  by  including  such  goals  and  objectives  in 
small  achievable  measurable  steps  as  the  BUREAU  may  recommend  to 
the  parents  and  the  parents  may  accept;  but  NEEDHAM  can  not  modify 
its  IEP  until  the  BUREAU  and  ERIC's  parents  have  agreed  upon  said 
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goals  and  objectives. 

n 
Accordingly,   NEEDHAM   submits   that   it   should   not   be 

ordered  to  reimburse  ERIC's  parents  for  placing  him  at  Learning 

Prep  until  and  unless  the  BUREAU  and  the  parents  have  agreed  upon 

an  appropriate  IEP  for  ERIC  and  until  and  unless  it  shall  have  been 

determined,  as  a  matter  of  law,  that  NEEDHAM  did  not  have  the 

capacity  to  implement  that  program.   See  Town  of  Burlington,  above, 

at  pp.  798-799  and  Carrington,  above,  at  p.  297. 

By  its  attorney, 


C.  Peter  R.  Gossels 

84  State  Street 

Boston,  Massachusetts   02109 


(617)  742-9310 

CERTIFICATE  OF  SERVICE 

I,  C.  Peter  R.  Gossels,  hereby  certify  under  the 
penalties  of  perjury  that  I  served  Needham's  Amended  Response  to 
the  Bureau's  Tentative  Decision  dated  July  22,  1988  by  mailing  a 
copy  thereof  to  their  respective  attorneys,  Anne  M.  Vohl,  Esq., 
Attorney  for  Defendant  Eric  T.  at  10  Converse  Place,  Winchester, 
Massachusetts  01890  and  to  Countess  C.  Williams,  Esq.,  Attorney 
for  Defendant  Department  of  Education,  at  the  Department  of  the 
Attorney  General,  One  Ashburton  Place,  Boston,  Massachusetts, 
postage  prepaid,  this  2nd  day  of  January,  1990. 


C.  Peter  R.  Gossels 
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MASSACHUSETTS  DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 
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IN  RE:  David  B.  BSEA  #88-0626 


EMERGENCY  ORDER 


This  emergency  order  is  rendered  pursuant  to  M.G.L.  Chapters 
15,  71B,  and  30A;  20  U.S.C.  1401-1461,  and  attendant  regulations. 

A  pre-hearing  conference  was  conducted  by  the  Bureau  of 
Special  Education  Appeals  (BSEA)  on  January  3,  1990,  at  the 
offices  of  the  Department  of  Education,  Quincy,  to  determine  the 
circumstances  pertinent  to  David  B.'s  alleged  receipt  of  his  GED 
(Graduate  Equivalency  Diploma)  while  a  student  in  a  502.6 
residential  placement  at  the  Highwatch  Program,  located  in  Center 
Ossipee,  N.H.,  pursuant  to  a  decision  issued  by  BSEA  on  June  28, 
1988. 

Parties  present  were: 

Robert  Blumenthal         -Counsel,  Department  of  Education 
Pamela  Kaufmann  -Acting  Director,  Bureau  of 

-Program  Audit  and  Assistance 
Richard  Sullivan  -Attorney,  Haverhill  School 

Committee 
Dr.  Francis  Eisner        -Administrator  of  Special 

Education,  Haverhill 
Pamela  Gray  -Attorney  for  Student 

Robert  Bickerton  -Director,  Bureau  of  Adult 

Education 
Phyllis  Ryack  -Hearing  Officer,  BSEA 

Kristen  Reasoner  Apgar     -Observer,  BSEA 

Discussion  focused  on  the  following  issues: 

1.  Whether  David  was  given  notice  that  by  taking,  and 
passing,  the  five  component  tests  that  constitute  the  GED  over  a 
two-year  period  that  he  would  become  ineligible  for  further 
special  education  services  compliant  with  federal  and  state 
special  education  laws,  and  whether  on  this  basis,  he  gave  his 
informed  consent. 

2.  Whether  the  five  GED  components  were  administered  to 
David  in  strict  compliance  with  the  procedures  set  forth  by  the 
American  Council  on  Education  and  the  New  Hampshire  Department  of 
Education. 
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3.  If  all  conditions  were  met  pursuant  to  issues  1.  and  2., 
whether  David's  alleged  passing  all  requisite  components  for  his 
GED  can  be  considered  equivalent  to  receiving  a  high  school 
diploma  considering  his  continuing  special  needs  as  a  brain- 
injured  student. 


POSITIONS  OF  THE  PARTIES 

Ms.  Gray  -  Considering  the  ambiguity  and  confusion 
surrounding  David's  alleged  receipt  of  his  GED,  there  is  a 
compelling  need  for  additional  information  to  develop  accurate, 
factual  evidence  in  this  matter.   Further,  a  genuine  risk  remains 
that  the  Highwatch  Program  may  terminate  David's  placement, 
unless  the  Department  of  Education  (DOE)  funds  the  retroactive 
and  prospective  portion  of  tuition  costs  until  such  time  as  the 
issues  in  dispute  are  resolved. 

Mr.  Sullivan  -  The  Haverhill  Public  Schools  (Haverhill)  have 
continued  to  fund  their  40  per  cent  responsibility  for  David's 
502.6  placement  at  the  Highwatch  Program  in  compliance  with  the 
BSEA  decision  that  was  rendered  on  June  28,  1988.   Haverhill's 
concern  was  directed  to:   1.   The  impact  of  Stock  v. 
Massachusetts  Hospital  school,  392  Mass.  205,  467,  N.E.2d  448 
(1984)  on  the  instant  case;  and  2.   Whether  David's  current 
placement  is  in  danger  of  being  terminated  in  the  absence  of 
continued  funding  by  DOE. 

Mr.  Blumenthal  -  In  pointing  to  a  monthly  progress  report 
from  Highwatch,  covering  the  period  from  July  11,  1989  to  August 
11,  1989,  that  indicated  that  David  passed  the  GED  with  the 
readministration  of  the  science  test,  DOE  submitted  that  David  is 
no  longer  eligible  for  special  education  services  under  the 
regulations  governing  state  and  federal  special  education 
provisions.   However,  DOE  agreed  that  further  investigation  into 
the  circumstances  of  David's  alleged  qualification  for  the  GED 
was  compelling. 

ORDER 

Considering  the  myriad  of  questions  that  were  raised  at  the 
pre-hearing  conference  relevant  to  David  B.'s  alleged 
qualification  for  the  GED,  and  the  sparcity  of  accurate,  factual 
information  to  answer  these  questions,  in  addition  to  the 
existing  danger  that  the  Highwatch  Program  may  terminate  David's 
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current  502.6  placement  in  the  absence  of  continued  funding  by 
DOE,  I  order  DOE  immediately  upon  receipt  of  this  order  to  fund 
their  retroactive  and  prospective  portion  of  tuition  costs  until 
such  time  as  a  final  resolution  of  this  case  should  take  place. 


i'W 


Phyllis  Ryack 

Hearing  Officer 

Bureau  of  Special  Education  Appeals 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 

In  re:   Clarissa  S.  BSEA  #  89-0017 

Decision  on  Motion  to  Reconsider 

Procedural  History 

A  hearing  on  the  above-numbered  case  was  held  in  November  and 
December  1988,  and  the  record  remained  open  until  February  3,  1989, 
for  receipt  of  closing  arguments.   A  decision  issued  on  April  19, 
1989,  ordering  that  Attleboro  Public  Schools  (hereinafter  Attleboro) 
provided  for  Clarissa's  1988-89  education  at  Learning  Prep  School. 

On  April  28,  1989,  the  parents  filed  a  motion  to  reconsider  a 
portion  of  the  decision,  asserting  that  several  consulting  fees  and 
therapy  fees  for  the  1988-89  school  year  should  have  been  included  in 
the  order.   They  also  requested  a  compliance  hearing.   The  parents 
then  withdrew  the  request  for  the  compliance  hearing. 

On  March  15,  1990,  the  parents  renewed  their  request  for  a  ruling 
on  the  Motion  for  Reconsideration  regarding  Dr.  Dedney ' s  therapy  fees. 
They  withdrew  any  claims  for  consulting  fees.  The  parents  assert  that 
the  hearing  officer  erred  in  denying  the  parents  1988-89  therapy  fees, 
wherein  the  hearing  officer  presumed  that  1)  the  parents  failed  to 
address  such  through  opening  argument,  and  2)  the  parents  failed  to 
substantiate  the  claim  with  evidence.   (See  Decision,  page  1) . 

The  school  provided  no  response  to  the  parents'  motion,  either  in 
April  1989  or  in  March  1990. 

Ruling 

I  am  granting  the  parents'  motion  to  reconsider  a  portion  of  the 
decision,  and  in  so  doing,  find  that  Attleboro  is  responsible  for  the 
1988-89  therapy  services  provided  by  Dr.  Sedney,  as  follows: 

1.  The  parents'  opening  statement  included  their  intention  to 
request  an  order  for  therapy.   Ms.  Whalen  stated  "We'll  also  be  asking 
that  a  determination  be  made  thet  Attleboro  fund  the  individual 
psychotherapy  that  Rissa  requires  as  a  part  of  her  program..." 

2.  The  hearing  officer  correctly  assumed  that  the  issue  of 
therapy  services  was  not  to  be  addressed  in  the  decision,  for  such 
conclusion  was  based  on  the  statement  of  Attleboro 's  counsel,  that  the 
school  would  not  disagree  with  the  need  for  such  services.   That  is, 
during  the  examination  of  Dr.  Mitchell,  when  the  hearing  officer 
inquired  into  Clarissa's  need  for  outside  as  well  as  in-school 
counseling,  the  hearing  officer  asked  Mr.  Lee  whether  this  need  for 
both  counseling  and  outside  therapy  would  be  an  issue  in  dispute,  Mr. 
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Lee  stated  "No."   (Tape  9,  side  1).   Accordingly,  the  assumption  is 
that  Attleboro  agreed  at  this  point  to  provide  both  in-school 
counseling  and  out-of-school  therapy.   The  hearing  officer  thereafter 
assumed  that  this  issue  need  not  be  addressed  in  the  hearing  or  the 
decision. 

3.    Despite  the  fact  that  this  issue  was  not  fully  pursued 
because  of  Attleboro' s  concession,  there  is  sufficient  evidence  to 
support  the  need  for  outside  therapy  services.   Dr.  Mitchell's 
testimony  was  unrebutted  that  Clarissa  needed  a  safe  place  with  a 
long-term  therapist  not  connected  with  school,  where  she  can  say 
anything.   (Testimony  of  Dr.  Mitchell).   Given  Clarissa's  deep-rooted 
social/emotional  difficulties,  such  recommendation  is  credible. 

Order 

Attleboro  shall  reimburse  the  parents  for  all  of  Clarissa's 
therapy  fees  paid  by  the  parent  to  Dr.  Sedney  for  the  1988-89  school 
year. 


Q  ^Ua  U,  .   _1k<-  !  '-^ 
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Sandra  W.  Sherwood,  Hearing  Officer 
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In  re:   Steven  P. 


BSEA  #  89-0202 


DECISION 

This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15,  30A  and 
71B;  20  U.S.C.  1401  et  seq;  and  all  of  the  regulations  promulgated 
under  each  of  these  statutes. 

A  hearing  in  the  above-entitled  matter  was  held  on  October  30  &  31 
and  November  1,  2  &  3,  1989  at  the  Southeast  Regional  Education 
Center  in  Lakeville,  MA.   The  record  remained  open  for  receipt  of 
additional  documents  and  written  final  arguments  until  December  27, 
1989. 


Those  in  attendance  were: 

Nancy  H. 
Edward  H. 
Marsha  Stevens 
Karl  Pulkkinen 

Sandra  Nadeau 

Stephen  Krom 

Suzanne  Crossman 

Charles  Hayes 

Lisa  DiLuna 
John  Atwood 

Mary  Ann  Zern 
Patricia  Kalicki 

Jacqueline  Romaniecki 

Roberta  Friedman 

Elizabeth  Dziejma 

John  Lee 
Maureen  Lee 

Raymond  Oliver 


Parent 

Parent 

Educational  Consultant 

Public  School  Liaison,  North 

Campus,  Landmark  School 

Case  Manager,  North  Campus, 

Landmark 

Public  School  Liaison,  South 

Campus,  Landmark 

Case  Manager,  South  Campus, 

Landmark 

Speech/Language  Pathologist, 

Landmark 

Attorney  for  Parents/Child 

Director  of  Special  Education, 

Norton  Public  Schools 

Special  Needs  Chairperson,  Norton 

Special  Education  Teacher,  Norton 

Middle  School 

Regular  Education  Teacher,  Norton 

Middle  School 

Special  Education  Teacher,  Norton 

Middle  School 

Special  Education  Teacher,  Norton 

High  School 

Attorney  for  Norton  Public  Schools 

Attorney  for  Norton  Public  Schools 

Hearing  Officer,  Bureau  of  Special 
Education  Appeals 


The  evidence  consisted  of  Parent's  Exhibits  labelled  P-l  through  P- 
84;  Norton  Public  Schools'  Exhibits  labelled  S-l  through  S-33;  and 
approximately  24  1/2  hours  of  oral  testimony. 
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STATEMENT/HISTORY  OF  THE  CASE 

Steven  P.  (Steven)  is  a  15  1/2  year  old  boy  who  is  currently 
attending  the  Landmark  School  as  a  private  residential  student  at 
parental  expense. 

Steven  has  had  a  history  of  speech,  language,  motoric,  learning  and 
attentional  problems  and  he  was  privately  evaluated  at  an  early  age. 
When  Steven  turned  3  years  old  he  was  evaluated  by  the  Norton  Public 
Schools  (Norton)  and  he  has  functioned  under  various  Individual 
Education  Plans  (IEPs)  since  that  time.   (See  testimony  of  Mrs.  H.^ 
P-2  through  P-9;  P-59  through  P-66) .   From  Kindergarten  through  grade 
5  (Steven  repeated  1st  grade)  he  attended  school  in  Norton  under  502.2 
prototype  IEPs  under  which  he  received  between  2  to  5  1/2  hours  of 
special  education  services  per  week.   During  6th  grade  Steven 
functioned  under  a  502.3  IEP  and  received  6  3/4  hours  of  special 
education  services  per  week.   All  of  Steven's  IEPs  from  age  3  through 
6th  grade  were  accepted,  as  proposed  by  Norton,  by  Parent.   (See 
testimony  of  Mrs.  H. ;  P-24  through  P-32). 

For  Steven's  7th  grade  IEP  (1987-88)  Norton  proposed  a  502.1  IEP  (P- 
33)  which  consisted  of  only  1/2  hour  of  special  education  services 
per  week  via  monitoring  plus  a  Chapter  I  reading  class.   Parent 
postponed  a  decision  and  requested  an  independent  evaluation.   Steven 
was  evaluated  at  Kennedy  Memorial  Hospital  (KMH)  in  July  and 
September  1987  (P-14;  S-21)  and  various  recommendations  were  made. 
During  September  1987  Norton  also  evaluated  Steven  (P-15;  S-17,  19). 
A  new  502.3  IEP  was  developed  in  October  1987  which  provided  6  3/4 
hours  of  special  education  services  per  week  (P-36,  37;  S-3).   Parent 
rejected  this  IEP.   A  mediated  agreement  was  reached  in  November  1987 
(P-41;  S-23).   Also  various  modifications  were  proposed  by  Norton 
both  prior  to  and  after  the  mediated  agreement  some  of  which  were 
accepted  and  some  of  which  were  rejected  by  Parent  (P-40) .   After 
consultation  with  the  regional  Office  for  Children  (OFC)  Parent 
retained  an  educational  consultant,  Marsha  Stevens,  who  reviewed 
Steven's  educational  file  in  December  1987  and  observed  Steven  in  his 
Norton  program  in  March  1988  which  she  found  to  be  inappropriate  to 
meet  his  special  education  needs.   (See  testimony  Ms.  Stevens) .   In 
May  and  June  1988  Parent  began  inquiring  about  and  visiting  private 
special  education  schools  as  possible  alternative  placements  for 
Steven.   She  checked  Leland  Hall,  Eagle  Hill,  Carroll  and  Landmark. 
Neither  Leland  Hall  nor  Eagle  Hill  are  certified  by  the  Massachusetts 
Department  of  Education  (DOE)  as  approved  special  education  schools. 
Carroll  School  is  a  day  placement  but  was  rejected  as  too  far  a 
distance  from  Norton  plus  the  fact  that  it  was  full  and  would  not 
accept  Steven  for  the  1988-89  school  year.   (See  testimony  Mrs.  H. ; 
Ms.  Stevens) . 

In  June  1988  Norton  proposed  an  IEP  for  1988-89,  Steven's  8th  grade 
year.   This  IEP  listed  a  502.3  prototype  at  Norton  Middle  School 
under  which  Steven  would  receive  5  1/4  hours  of  special  education 
services  per  week.   Parent  rejected  this  IEP  on  July  21,1988  (P-38; 
S-2) .   In  September  1988  Steven  was  enrolled  at  Landmark  School  at 
its  North  Campus  (Landmark  North)  for  the  1988-89  school  year.   On 
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January  3,  1989  Parent  and  her  attorney  and  Norton  and  its  attorney 
met  in  an  attempt  to  settle  outstanding  issues.   Offers  and  counter 
offers  were  made  but  no  resolution  was  reached  (S-22) .   Norton 
proposed  no  team  meeting,  amendments  to  the  existing  IEP  or  any  new 
IEP  as  a  result  of  this  January  3,  1989  meeting  (testimony  Mrs.  H. ; 
Ms.  Zern) .   On  March  29,  1989  Ms.  Stevens  observed  Steven  in  his 
Landmark  North  placement.   On  April  25,  1989  Ms.  Stevens  observed 
Norton's  proposed  program  for  Steven  at  Norton  Middle  School.   Ms. 
Stevens  found  the  Landmark  North  placement  to  be  appropriate  to  meet 
Steven's  special  education  needs.   She  found  the  Norton  program  to  be 
inappropriate  to  meet  Steven's  special  education  needs.   (See 
testimony  Ms.  Stevens) . 

A  hearing  was  tentatively  scheduled  for  June  1989.   The  parties 
agreed  to  postpone  the  hearing  until  September  1989.   The  Hearing 
Officer  agreed  to  this  postponement  provided  that,  if  the  subsequent 
school  year's  placement  was  also  going  to  be  disputed,  both  the  1988- 

89  and  1989-90  school  years/IEPs  be  consolidated  and  litigated 
together.   A  hearing  was  scheduled  for  September  13,  14  &  15,  1989. 

Norton  held  a  team  meeting  on  September  7,  1989,  after  Norton's  1989- 

90  school  year  had  begun,  to  develop  Steven's  1989-90  IEP  (9th  grade 
year)  at  Norton  High  School.   Neither  Parent  nor  Steven  were  invited 
to  attend  this  meeting  (testimony  Mrs.  H. ;  Ms.  Zern;  Ms.  Dziejma) . 
This  IEP  (P-75;  S-l)  provided  a  502.2  prototype  program  under  which 
Steven  would  receive  6  hours  of  special  education  services  per  week. 
This  1989-90  IEP  was  not  included  in  Norton's  documents  submitted 
for  the  hearing  but  was  submitted  to  Parent  and  the  Hearing  Officer 
on  the  1st  scheduled  day  of  hearing,  September  13,  1989.   Because  of 
several  potential  conflict/procedural  issues  which  arose  and  could 
not  be  resolved  prior  to  the  scheduled  hearing,  the  September  13th 
date  was  converted  into  a  pre-hearing  settlement  conference  which 
proved  to  be  unsuccessful.   The  hearing  was  rescheduled  for  the  dates 
cited  above  in  late  October  and  early  November  1989.   Steven  had  been 
re-enrolled  at  Landmark  at  parental  expense  for  the  1989-90  school 
year  but  at  its  South  Campus  (Landmark  South) .   Ms.  Stevens  observed 
Steven  at  Landmark  South  on  September  12,  1989,  his  1st  day  of  school 
there.   Ms.  Stevens  observed  the  proposed  Norton  program  for  Steven 
on  September  18,  1989.   Ms.  Stevens  reached  the  same  conclusions  for 
the  1989-90  school  year  as  she  had  for  1988-89  (testimony  Ms. 
Stevens) .   Norton  personnel  observed  Steven  at  his  Landmark  South 
placement  on  October  17,  1989  and  testified  to  their  observations 
(testimony  Ms.  Zern;  Ms.  Dziejma).   Parent  rejected  Norton's 
proposed  1989-90  IEP  on  October  16,  1989. 

ISSUES  IN  DISPUTE 

1)  What  proposed  placement  for  Steven  P.  for  the  1988-89  school  year 
appropriately  addressed  his  special  education  needs  so  as  to  assure 
his  maximum  possible  educational  development  in  the  least  restrictive 
educational  environment? 

2)  What  proposed  placement  for  Steven  P.  for  the  1989-90  school  year 
appropriately  addresses  his  special  education  needs  so  as  to  assure 
his  maximum  possible  educational  development  in  the  least  restrictive 
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educational  environment? 

3)   Did  Norton  violate  procedural  requirements  of  state  and  federal 
special  education  law? 

STATEMENT  OF  POSITIONS 

Parent 's  Position.   Parent  contends  that  Norton's  proposed  IEPs  for 
Steven  for  both  the  1988-89  and  1989-90  school  years  were/are 
inappropriate  to  address  Steven's  special  education  needs  so  as  to 
assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   Parent  contends  that  the 
Landmark  North  placement  for  Steven  for  the  1988-89  school  year  and 
the  Landmark  South  placement  for  Steven  for  the  1989-90  school  year 
appropriately  addressed/addresses  Steven's  special  education  needs  so 
as  to  assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment  consistent  with  that  goal. 
Finally,  Parent  contends  that  Norton  persistently,  significantly,  and 
prejudicially  violated  procedural  requirements  of  state  and  federal 
special  education  law  which  demonstrated  bad  faith,  a  history  of  non- 
implementation,  and  the  lack  of  capacity  to  implement  its  proposed 
IEPs. 

School ' s  Position.   Norton  contends  that  its  IEPs  proposed  for  Steven 
for  both  the  1988-89  school  year  and  the  1989-90  school  year  were/are 
appropriate  to  address  Steven's  special  education  needs  so  as  to 
assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   Norton  contends  that  Steven's 
residential  placement  at  Landmark  School  was/is  inappropriate  and  too 
restrictive  and  that  even  a  private  day  school  would  be  inappropriate 
and  too  restrictive  for  Steven.   Finally,  Norton  contends  that  Parent 
and  Steven  were  not  prejudiced  by  Norton's  failure  to  invite  them  to 
the  team  meeting  when  Steven's  IEP  for  the  1989-90  school  year  was 
developed. 

PROFILE  OF  STUDENT 

Steven  is  a  15  1/2  year  old  boy  of  average  intelligence.   On  the 


Wechsler  Intelligence  Scale  for  Children 
received  the  following  scores: 


-  Revised  (WISC-R)  Steven  has 


Date 


Verbal  IQ 


Performance  IQ 


Full  Scale  IQ 


Exhibit  # 


5/85 
9/87 


108 


103 


92 


86 


96 


P-66 


P-14 


The  1985  scores  place  Steven's  verbal,  performance  and  full  scale  IQ 
scores  all  within  the  average  range  of  intellectual  functioning.   The 
1987  scores  place  Steven's  verbal  and,  if  computed,  full  scale  scores 
within  the  average  range  of  intellectual  functioning  with  his 
performance  scores  slightly  below  average  indicating  deficits  in 
perceptual,  organizational,  spatial  and  graphomotor  skills.   (See 
P-14e) . 
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The  Kennedy  Memorial  Hospital  (KMH)  independent  evaluation  of  Steven 
(P-14;  S-21)  was  performed  in  July  and  September  1987  with  Steven 
then  at  an  8.0  grade  level  and  a  13  1/2  age  level.   He  received  the 
following  grade  level  (gl) ,  age  level  (al)  or  percentile  (%)  scores 
on  the  following  instruments: 

Test  Instrument  Grade/Age/Percentile  Scores 

Kauffman  Test  of  Education 

Achievement 

Reading  -  Word  Identification  4.0  gl  -  7th  % 

Reading  -  Comprehension  4.3  gl  -  16th 

Reading  -  Overall  4.1  gl  -  11th 


% 


Spelling  3.9  gl  -  7th 


Mathematics  Applications  11.3  gl  -  92nd  % 

Mathematics  Computation  7.0  gl  -  47th  % 

Mathematics  Composite-  8.5  gl  -  79th  % 


Test  of  Language  Competence 

Making  Inferences  37th 

Understanding  Metaphoric  Expressions  25th 

Understanding  Ambiguous  Sentences  9th 

Recreating  Sentences  16th 


% 


o 


% 


Beery  Test  of  Visual-Motor  Integration  6.10  al 

Bruinicks-Oseretsky  Test  of  Motor  Proficiency 

Upper  Limb  Speed  &  Dexterity  10.5  al 

Visual  Motor  Control  9.2  al 

Gardiner  Test  of  Visual-Perceptual  Skills 

Visual  Discrimination  11.8  al 

Visual  Memory  12.11+  al 

Visual  Form  Constancy  9.2  al 

Visual  Sequential  Memory  12.11+  al 

Norton  also  tested  Steven  in  September  1987  (P-15;  S-17,  19). 

Steven,  then  at  an  8.0  grade  level  and  a  13  1/2  age  level  received 
the  following  gl  or  al  scores  on  the  following  instruments: 

Test  Instrument  Grade/Age  Level  Score 

Wide  Range  Achievement  Test  (WRAT) 

Word  Recognition  5.0  gl 

Peabody  Individual  Achievement  Test  (PIAT) 

Reading  Comprehension  4 . 5  gl 
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WRAT  -  Spelling  (Written) 
PIAT  -  Spelling  (Sight) 

V7RAT  -  Mathematics 
PIAT  -  Mathematics 
Key  Math  Test 

Detroit  Test  of  Basic  Skills 
Visual  Motor  Integration 
Visual  Discrimination 
Visual  Memory 
Auditory  Memory 
Auditory  Discrimination 


3.7  gl 

4.4  gl 

7.7  gl 

8.9  gl 

7.9  gl 


10.0  al 

11.9  al 

16.6  al 

14.6  al 

14.3  al 


Steven  received  Chapter  I  Reading  during  7th  grade  in  Norton.   He  was 
tested  on  the  same  reading  instrument  at  the  beginning  of  the  year 
(P-16;  S — 18)  and  at  the  end  of  the  year  (P-19;  S-8)  .   He  received 
the  following  grade  equivalent  scores  on  his  pre  and  post  testing: 


Test  Instrument 
Stanford  Disgnostic  Reading  Test 

Auditory  Vocabulary 

Reading  Comprehension 
Literal  Comprehension 
Inferential  Comprehension 

Phonetic  Analysis 

Structural  Analysis 

Reading  Rate 

Total  Score 


Grade 


10/87 


7 
3 
3 
3 


1 
0 
6 
0 


K 
2.9 
3.9 

2.8 


Equivalent 

Score 

5/88 

Gain 

or  Loss 

6.7 

-.4 

2.6 

-.4 

2.7 

-.9 

2.7 

-.3 

1.5 

+  .8 

3.4 

+  .5 

6.0 

+  2.1 

3.1 


+  .3 


All  Norton  students  are  administered  the  Stanford  Achievement  Test  at 
periodic  intervals.   In  October  1987  at  a  7.1  grade  level  Steven  was 
administered  the  Stanford  7  Plus  Achievement  Test  (P-4  6;  S-20) .   He 
received  the  following  grade  equivalent  scores  in  the  following 
academic  areas: 


Subject  Area 

Reading  Comprehension 

Vocabulary 

Spelling 

Language 

Number  Concepts 

Math  Computation 

Math  Application 

Social  Science 

Science 

Using  Information 

Total  Listening 

Total  Language 

Total  Math 


Grade  Equivalent  Score 


4 
6 
3 
4 
8 
6 
6 
3 
5 
3 
8 
4 
7 


6 
6 
9 

7 
4 
9 
1 
9 
5 
5 
6 
4 
2 


v/  -  m 


Basic  Battery  Total 
Complete  Battery  Total 


6.0 
5.7 


In  testing  performed  by  Landmark  School  upon  Steven's  enrollment  at 
Landmark  in  September  1988,  at  the  end  of  his  first  year  at  Landmark 
in  May  1989,  and  after  the  summer  vacation  and  upon  his  re-enrollment 
at  Landmark  in  September  1989,  Steven  achieved  the  following  grade 
level  scores  on  the  following  test  instruments  (P-52,  78): 

Test  Instrument  9/88  5/89  9/89 

Gray  Oral  Reading  Test  2.9  4.0  3.7 

Slosson  Oral  Reading  Test  5.2  6.3  6.1 

Stanford  Spelling  Test  5.6  5.6  5.5 

Stanford  Achievement-Advanced 

Math  Computation  8.6       12.5      12.5 

PARENT'S  PROPOSED  PROGRAMS 

Parent  proposes  that  Norton  be  required  to  fund  Steven's  placement  at 
Landmark  School  as  a  502.6  residential  student  for  both  the  1988-89 
and  1989-90  school  years.   Landmark  is  certified  by  DOE  as  a  c.766 
approved  private  school  as  both  a  502.5  private  day  school  and  a 
502.6  residential  school  placement.   Criteria  for  admission  to 
Landmark  are  a  diagnosis  of  a  learning  disability  in  the  language 
processing  area;  average  to  above  average  intellectual  potential;  and 
no  primary  emotional  disability.   Landmark  employs  a  highly 
individualized,  very  structured  cognitive  approach  which  teaches 
students  to  utilize  their  higher  level  thinking  skills  to  learn  how 
to  acquire  the  mechanics  of  reading,  spelling  and  composition. 
Tutorial  services  are  provided  to  each  student  daily  to  utilize  the 
specific  remedial  techniques  individualized  for  each  student. 
Landmark  is  an  ungraded  school.   (See  P-50;  testimony  Mr.  Pulkkinen; 
Mr.  Krom) . 

For  the  1988-89  school  year  Steven  attended  Landmark  North  which 
serves  students  ages  8-14  and  is  equivalent  to  a  middle  school 
campus.   There  were  54  male  and  12  female  students  in  residential 
placements  at  Landmark  North  during  1988-89,  50  day  students,  and  35 
teaching  staff  for  approximately  a  3:1  student  to  teacher  ratio 
overall.   During  Steven's  fall  semester  he  received  the  following 
classes  on  a  daily  basis  with  the  following  student-teacher  ratios: 
1)   Auditory-oral  expression  -  7:1;  2)   Language  Arts  -  5:1;  3)   Small 
engine  repair  -  4:1;  4)   Mathematics  -  4:1;  5)   Tutorial  -  1:1;  6) 
Physical  Education  -  11:1;  7)   Life  Science  -  7:1.   Steven  also 
received  a  1:1  Language  Therapy  session  once  per  week.   For  spring 
semester  Steven  received  the  following  classes  on  a  daily  basis  with 
the  following  student-teacher  ratios:   1)   Auditory-Oral  Expression  - 
6:1  (4  times  per  week)  with  a  1:1  Language  Therapy  session  once  per 
week;  2)   Mathematics  -  6:1;  3)   Woodworking  -  5:1;  4)   Language  Arts 
-  5:1;  5)   Physical  Education  -  14:2;  6)   Tutorial  1:1;  7)   Life 
Science  -  6:1.   Steven's  daily  1:1  tutorial  focused  upon  decoding 
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skills,  reading  comprehension  skills,  spelling,  written  expression 
skills  and  handwriting.   Groupings  in  Steven's  various  classes  were 
determined  by  compatible  functioning  levels  in  the  various  academic 
areas.   Students  participated  in  a  variety  of  extracurricular  and 
intermural  activities.   Homework  was  given  daily.   There  was  a 
supervised  structured  study  hall  for  one  hour  each  evening  with 
teaching  staff  serving  on  a  rotating  basis  to  supervise  and  aid 
students  in  their  assignments.   Each  student  maintained  a  daily 
assignment  book  in  which  all  materials  were  organized  and  monitored. 
There  were  daily  staff  meetings  during  the  students  20  minute  break 
period.   (See  testimony  of  Mr.  Pulkkinen,  Ms.  Nadeau;  P-55,  56) . 

For  the  1989-90  school  year  Steven  attends  the  Landmark  South  Campus 
which  serves  students  ages  15  -  21  and  is  equivalent  to  a  high  school 
campus.   Approximately  175  students  attend  Landmark  South  as  either 
residential  or  day  students  with  an  overall  student  to  teacher  ratio 
of  3:1.   Steven  is  receiving  the  following  classes  on  a  daily  basis: 
1)   Reading;  2)   Communications;  3)   Science;  4)   Tutorial;  5) 
Mathematics;  6)   Language  Arts;  7)   History.   Steven  also  receives  1:1 
Language  Therapy  once  weekly.   All  of  Steven's  classes  have  a  student 
to  teacher  ratio  of  6-7:1  except  for  tutorial  which  is  done  on  a  1:1 
basis.   Steven's  tutorial  focuses  on  oral  reading,  blends, 
syllabication,  reading  comprehension,  spelling  rules,  written 
composition,  handwriting,  organizational  skills  and  outlining  skills. 
Because  Landmark  believes  Steven  needs  as  much  academic  help  as 
possible  to  remediate  his  deficits,  he  is  receiving  no  elective  or  non- 
academic  courses  in  his  schedule  this  year.   Within  the  context  of  the 
Landmark  South  program,  except  for  math,  Steven  is  in  remedial  classes 
in  all  academic  subjects  where  skills,  remedial  techniques,  and 
strategies  for  learning  are  stressed  as  much  as  content  material. 
Because  he  is  so  far  below  grade  level  and  requires  as  much 
structured,  organized  remediation  as  possible  to  "catch  up"  Steven 
also  continues  to  receive  a  reading  class  and  a  communications  class. 
Students  who  are  closer  to  grade  level  and  to  leaving  Landmark  receive 
more  content  oriented  academic  subjects  in  lieu  of  reading  and 
communications  classes.   Groupings  are  determined  by  compatible  skill 
levels  within  each  academic  area.   Homework  is  given  daily.    Steven 
does  participate  in  athletic  and  other  after  school  activities.   There 
are  daily  staff  meetings  during  the  students  20  minute  break  period. 
(See  testimony  Mr.  Krom;  Ms.  Crossman;  P-79) . 

The  program  at  Landmark  is  language  based  with  oral  language  and 
discussion  a  major  component  of  the  classes,  and  vocabulary  usage  and 
development  discussed  prior  to  the  lessons.   Presentations  are  multi- 
modal i.e.,  auditory-visual-kinesthetic.   Presentations  are  also 
micro-united  into  a  step  by  step,  sequential  approach  so  that  students 
can  see  the  structure  and  method  involved  in  a  particular  process. 
Each  student  has  a  case  manager  who  serves  as  a  liaison  between  the 
student,  his  tutor  and  his  teachers  and  who  supervises  the  student's 
1:1  tutor.   Each  subject  area  has  a  department  head  who  supervises 
teachers  who  instruct  in  that  particular  subject  matter  area.   All 
teachers  undergo  Landmark's  teacher  training  which  consists  of  one 
week  of  intensive  training  followed  by  teaching,  under  supervision, 
in  Landmark's  6  week  summer  program  plus  2  days  of  additional  training 
and  workshops  prior  to  teaching  in  the  academic  year.   All  teachers 
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are  supervised  on  a  monthly  basis  during  the  academic  year.   Many 
Landmark  teachers  are  not  certified  in  moderate  special  needs  and 
Landmark  is  on  probationary  status  with  DOE  because  of  this  fact. 
Under  an  agreement  with  DOE  all  non-special  education  certified 
teachers  are  enrolled  in  programs  at  either  Lesley  College,  Salem 
State  College  or  Tufts  to  obtain  their  special  education  certification 
and  status  reports  are  periodically  forwarded  by  Landmark  to  DOE  on 
such  teachers'  status.   If  not  special  education  certified,  many 
Landmark  teachers  are  certified  in  elementary  education  or  in  a 
specific  subject  area  either  in  Massachusetts  or  another  state,  some 
of  which  have  reciprocity  agreements  with  Massachusetts.   Most  of  the 
department  heads  are  certified  in  moderate  special  needs.   Of  Steven's 
two  case  managers  one  is  certified  in  moderate  special  needs  and  the 
other  is  certifiable  and  has  applied  for  reciprocity.   Approximately 
20%  of  the  Landmark  population  are  re-integrated  back  into  the  public 
schools  each  year.   Landmark  does  grant  its  own  diploma.   (See 
testimony  Mr.  Pulkkinen;  Mr.  Krom;  Ms.  Nadeau;  Ms.  Crossman;  P-57 , 
80)  . 

SCHOOL'S  PROPOSED  PROGRAMS 

For  his  1988-89  school  year  (8th  grade)  Norton  proposed  that  Steven  be 
placed  at  Norton  Middle  School  under  what  is  listed  as  a  502.3 
prototype  IEP.   Under  this  IEP  Steven  would  have  received  the  special 
education  services  of  5  periods  per  week  (1  period  daily)  of  reading 
support  and  2  periods  per  week  of  academic  support  for  a  total  of  5 
1/4  hours  of  special  education  services  per  week.   These  services 
would  havee  been  provided  in  the  resource  room  by  Ms.  Friedman  who  has 
a  masters  degree  and  is  certified  in  special  education.   With  Steven 
in  the  resource  room  the  student  to  teacher  ratio  would  have  been  from 
5-10:1  depending  upon  the  day  or  period.   Ms.  Friedman  would  have 
served  as  Steven's  liaison  under  the  1988-89  IEP.   The  rest  of 
Steven's  time  would  have  been  spent  in  regular  education  classes. 
Steven  would  have  received  the  following  regular  education  classes 
daily  with  the  following  student  to  teacher  ratios:   1)   Remedial 
Reading  -  19:1;  2)   Remedial  English  -  17-1:  3)   Mathematics  -  18:1; 
4)   Science  -  20:1.   Steven  would  also  have  received  a  "Special"  daily 
i.e.,  physical  education,  art,  music  or  cooking.   (See  testimony  Ms. 
Friedman;  Ms.  Stevens;  P-38;  S-2 ,  22). 

For  his  1989-90  school  year  (9th  grade)  Norton  proposes  that  Steven  be 
placed  at  Norton  High  School  under  a  502.2  prototype  IEP.   Under  this 
IEP  Steven  would  receive  the  following  special  education  services  with 
the  following  student  to  teacher  ratios,  including  Steven:   1) 
English  tutorial  with  Mr.  Wagner  3  periods  per  week  -  3:1;  2)   Reading 
tutorial  3  periods  per  week  -  9:1  or  7:1  depending  upon  whether 
Steven's  teacher  would  be  Mr.  Wagner  or  Ms.  Dziejma  during  this  2nd 
period  class;  3)   Academic  Support  with  Mr.  Wagner  2  periods  per  week 
-  4:1  on  one  day  and  1  or  2:1  on  the  other  day.   Ms.  Dziejma  would 
serve  as  Steven's  liaison  under  the  1989-90  IEP.   Steven  would  receive 
a  total  of  6  hours  of  special  education  services  per  week  provided  in 
a  resource  room  setting  by  either  Mr.  Wagner  and/or  Ms.  Dziejma  as 
indicated  above.   Ms.  Dziejma  has  a  masters  degree  in  education  and  is 
certified  in  moderate  special  needs.   Mr.  Wagner  is  grandfathered  in 
moderate  special  needs.   The  rest  of  Steven's  time  would  be  spend  in 
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regular  education  classes.   Steven  would  receive  the  following  regular 
education  classes  daily  with  the  following  student  to  teacher  ratios: 
1)   Pre-Algebra  -  14:1;  2)   Typing  -  16:1;  3)   Earth  Science  -  20:1; 
4)   Techniques  of  Reading  19:1;  5)   Basic  English  14-16:1.   Steven 
would  also  receive  physical  education  twice  per  week.   (See  testimony 
Ms.  Dziejma;  Ms.  Friedman;  Ms.  Stevens;  P-75:  S-l,  32,33). 

FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the  evidence 
presented  that  Steven  P.  is  a  student  with  special  eeducation  needs  as 
defined  under  state  and  federal  statutes  and  regulations.   The  issues 
in  dispute  are  those  specified  in  ISSUES  IN  DISPUTE  above. 

Based  upon  5  full  days  of  oral  testimony,  the  extensive  written 
documentation  introduced  into  evidence  and  a  review  of  the  applicable 
law,  I  conclude  that: 

I.  Norton's  proposed  IEP  for  Steven  for  the  1988-89  school  year  was 
inappropriate  to  address  his  special  education  needs  so  as  to  assure 
his  maximum  possible  educational  development  in  the  least  restrictive 
educational  environment; 

II.  Norton's  proposed  IEP  for  Steven  for  the  1989-90  school  year  is 
inappropriate  to  adddress  his  special  education  needs  so  as  to  assure 
his  maximum  possible  educational  development  in  the  least  restrictive 
educational  environment; 

III.  Parent's  proposed  placement  at  Landmark  North  for  the  1988-89 
school  year  was  appropriate  to  address  Steven's  special  education 
needs  so  as  to  assure  his  maximum  possible  educational  development  in 
the  least  restrictive  educational  environment; 

IV.  Parent's  proposed  placement  at  Landmark  South  for  the  1989-90 
school  year  is  appropriate  to  address  Steven's  special  education  needs 
so  as  to  assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment; 

V.  Norton  violated  several  procedural  requirements  of  state  and 
federal  special  education  law. 

My  analysis  follows. 

I.  and  II. 

The  July  1987  KMH  report  (P-14a)  which  recommended  the  in-depth 
KMH  evaluation  of  Steven  in  September  1987  diagnosed  Steven  as 
follows: 

1)  Moderate  to  severe  speech  disarticulation; 

2)  Primary  reading  and  language  disability; 

3)  Fine  motor  and/or  visual-motor-perceptual  difficulties  causing 
significant  pencil  control  problems; 
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4)    Probably  attention  deficit  disorder,  residual  type. 
Emphasis  added. 

The  KMH  educational  evaluation  (P-15b)  recommended: 

1)  The  Evaluation  Team  recommends  placement  in  a  small , 
substantially  separate  classroom  for  learning  disabled  children. 

2)  Within  this  classroom  setting  a  daily  individualized  reading 
program  is  recommended  to  be  taught  on  a  one-to-one  or  small 
group  basis  by  a  reading  or  learning  disabilities  specialist. 
The  emphasis  of  instruction  should  be  on  determining  those 
methods  and  strategies  by  which  Steven  can  optimally  acquire 
reading  skills; 

3)  The  detailed  special  instructional  approaches,  strategies  and 
activities  were  highlighted  and  recommended.   Emphasis  added. 

The  KMH  Child  Development  Follow  Up/Summary  (P-14c)  made  the  following 
concluding  diagnosis: 

Neurologic  dysfunction  manifested  by  marked  reading  disability, 
fine  motor  control  problems  and  moderate  articulation  problems. 
Emphasis  added. 

KMH's  lengthy  summary  recommendations  included  the  following: 

1)  Steven ' s  reading  and  expressive  language  disability  mandates  that 
he  receive  two  periods  per  day  targeted  towards  improving  his 
progress  in  these  areas. 

2)  A  self  contained  learning  disabilities  classroom  with  small 
groups  of  children  having  difficulties  similar  to  Steven  but  not 
behaviorally  disordered  would  best  meet  Steven' s  needs.   In  this 
setting  he  would  be  mainstreamed  for  math  and  non  content  area 
subjects. 

3)  Alternatively  a  Chapter  766  .3  program  could  be  acceptable  if  the 
above-outlined  approach  could  be  incorporated  into  his 
educational  plan.   The  disadvantage  of  this  alternative  is  the 
reduced  exposure  to  a  small  group  learning  situation  and  the 
learning  disabilities  teacher  while  an  advantage  might  be  greater 
social  exposure  to  7th  grade  classmates. 

4)  In  either  case,  it  is  recommended  that  Steven  attend  regular 
sessions  with  the  school  counselor  to  work  on  attitudes  and  low 
self  esteem  associated  with  his  disabilities.   Emphasis  added. 

It  must  be  emphasized  that  Norton  has  never  attempted  to  repudiate  or 
attack  the  validity  of  the  KMH  evaluative  findings  or  recommendations. 
Indeed,  Norton  cited  and  relied  upon  the  KMH  test  scores  and  findings 
in  its  proposed  1988-89  IEP,  perhaps  because  Norton's  own  test  scores 
in  September  1987  yielded  substantially  similar  results.   Therefore, 
the  KMH  findings  and  recommendations  stand  totally  unrebutted. 
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I  conclude  that  neither  the  1988-89  or  1989-90  IEPs  proposed  by  Norton 
meet  the  recommendations  promulgated  by  KMH.   Neither  IEP 
offered/offers  a  small,  substantially  separate,  self  contained 
classroom  for  learning  disabled  students.   Within  such  a  setting, 
neither  IEP  offered/offers  a  daily  individualized  reading  program  to 
be  taught  on  a  1:1  or  small  group  basis.   Neither  IEP  offered/offers 
two  periods  per  day  targeted  towards  improving  Steven's  progress  in 
reading  and  language.   Neither  IEP  offered/offers  counseling  to  work 
on  self  esteem  associated  with  Steven's  disabilities. 

When  read  in  its  totality,  the  entire  thrust  of  the  KMH  evaluation  is 
that  Steven's  learning/language  disabilities  are  primary  and 
significant  and  require  an  intensive  and  extensive  level  of  special 
education  services.   It  is  clear  that  what  KMH  was  recommending  to 
maximally  address  Steven's  special  education  needs  was  what  under 
the  regulations  (603  CMR  28.00)  is  referred  to  as  a  502.4  prototype. 
A  502.4  prototype  provides  for  a  substantially  separate  program  made 
up  entirely  of  children  in  need  of  special  education;  where  the  number 
of  children  for  each  teacher  shall  not  exceed  8  and  for  a  teacheer 
with  an  aide  not  exceed  12;  and  where  the  grouping  of  children  in  such 
program  shall  be  compatible  with  the  methods  and  goals  stated  in  each 
child's  IEP.   Under  the  KMH  recommendations  Steven  should  attend  such  a 
substantially  separate  special  education  program  for  all  academic 
subjects  except  math  and  be  mainstreamed  into  regular  education  for 
math  and  all  non-academic  subjects. 

The  primary  thrust  of  Norton's  1988-89  and  1989-90  IEPs  for  Steven 
was/is  that  5  1/4  and  6  hours  per  week  of  special  education  services 
respectively  would  be  utilized  to  support  Steven  in  his  regular 
education  classes  in  which  he  would  be  spending  the  vast  majority  of 
each  school  day.   This  is  a  resource  room  model  of  special  education 
service  delivery  where  special  education  services  help  support  the 
student  in  his  regular  education  subjects  rather  than  a  primary, 
intensive,  special  education  service  delivery  model  such  as  a  502.4, 
502.5  or  502.6  prototype  program.   A  502.5  prototype  is  a  private 
special  education  day  school  placement.   A  502.6  prototype  is  a 
private  special  education  residential  placement.   A  502.4 
substantially  separate  special  education  placement  is  the  most 
intensive  special  education  placement  that  can  be  provided  within  a 
public  school  system.   Norton  has  never  offered  Parent  an  IEP 
proposing  a  502.4  substantially  separate  special  education  program  for 
Steven.   (See  testimony  of  Ms.  Zern) . 

Given  Steven's  average  intelligence,  his  well  documented 
learning/language  disabilities  and  his  significantly  depressed  level 
of  academic  functioning,  I  conclude  that  neither  Norton's  1988-89  IEP 
nor  its  1989-90  IEP  came/comes  close  to  appropriately  addressing 
Steven's  special  education  needs  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment.   As  noted  under  PROFILE  OF  STUDENT  above,  Steven, 
beginning  7th  grade  when  tested  by  KMH,  was  functioning  at  a  beginning 
4th  grade  level  in  reading  and  a  late  3rd  grade  level  in  spelling  or 
approximately  3.  years  below  his  grade  level .   Norton's  own  testing, 
also  done  at  the  beginning  of  Steven's  7th  grade  year,  found  Steven's 
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reading  level  only  slightly  higher  at  a  mid  4th  grade  level;  his 
spelling  at  a  high  3rd  -  low  4th  grade  level;  and  his  language  at  a 
mid  4th  grade  level.   Thus  Norton's  own  testing  found  Steven ' s  reading 
and  language  2  1/2  years  below  grade  level  and  his  spelling  3  years 
below  grade  level .   Perhaps  an  even  more  vivid  example  of  Steven's 
depressed  functioning  level  is  the  pre  and  post  testing  Norton 
administered  to  Steven  at  the  beginning  and  end  of  his  7th  grade  year 
in  Norton  utilizing  the  Stanford  Diagnostic  Reading  Test.   Steven 
began  his  7th  grade  year  at  a  2 . 8  grade  level  in  reading  overall  or 
4 . 2  years  below  grade  level  and  ended  his  7th  grade  year  at  a  3 . 1 
grade  level  in  reading  overall  or  nearly  5  years  below  grade  level  in 
reading  for  a  student  now  completing  the  7th  grade.   Even  more 
disturbing  is  that  4  of  the  7  reading  skill  areas  tested  on  the 
Stanford  Disgnostic  Reading  Test  administered  by  Norton  showed  an 
actual  decline  in  grade  level  performance.   Most  disturbing  of  all  is 
that  Steven's  total  reading  score  on  the  Stanford  Disgnostic  Reading 
Test  increased  only  3  months  over  the  course  of  the  school  year. 
Thus,  while  in  the  absolute  sense  Steven  was  very  slowly  progressing 
overall,  he  was  actually  falling  farther  behind  as  he  advanced  in 
grade  and  age  relative  to  his  peers. 

The  totality  of  evidence  demonstrates  that  despite  receiving  special 
education  services  from  Norton  from  an  early  age;  despite  repeating 
1st  grade;  and  despite  functioning  under  Norton  IEPs  through  his  7th 
grade  year;  Steven  remained  substantially  (2  1/2  to  almost  5  years) 
below  grade  level  in  reading  and  language  and  the  gap  between  his 
grade  level  and  his  functioning  level  was  widening.   Steven  had  spent 
his  entire  educational  career  within  the  Norton  Public  Schools  and 
Parent  had  accepted  all  prior  Norton  IEPs.   Norton  had  the  benefit  of 
the  findings  and  recommendations  of  the  independent  evaluation 
performed  by  KMH  prior  to  its  promulgation  of  Steven's   1988-89  IEP. 
Norton  had  the  benefit  of  both  the  KMH  evaluation  and  the  Landmark 
testing  and  reports  of  Steven  prior  to  its  promulgation  of  Steven's 
1989-90  IEP.   Both  the  1988-89  and  1989-90  Norton  IEPs  proposed 
special  education  services  substantially  the  same  as  all  of  Steven's 
prior  Norton  IEPs.   (See  STATEMENT/HISTORY  OF  THE  CASE  above.)   Norton 
chose  not  to  increase  or  alter  in  any  significant  or  meaningful  way 
the  type,  amount  or  intensity  of  special  education  services  it 
proposed  for  Steven  in  either  its  proposed  1988-89  or  1989-90  IEP. 

I  conclude  that  Norton  has  had  more  than  sufficient  time  and 
opportunity  to  propose  more  comprehensive,  intensive  and  integrated 
IEPs  that  may  have  appropriately  addressed  Steven's  special  education 
needs.   Yet  Norton  has  failed  to  do  so.   Norton  contends  that  part  of 
Steven's  problem  was  motivational.   Yet  neither  Norton's  1988-89  IEP 
nor  its  1989-90  IEP  made/makes  any  provision  for  attempting  to  address 
Steven's  motivational,  self  esteem  or  self  confidence  issues  through 
any  type  of  counseling  as  specifically  was  recommended  by  KMH.   I 
conclude  that  Parent  had  more  than  ample  justification  to  take  a  self 
help  action  and  unilaterally  place  Steven  in  a  private  placement  given 
his  level  of  disability  and  the  IEPs  proposed  for  him  by  Norton  for 
the  1988-89  and  1989-90  school  years. 
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Norton  cites  Isqur  v.  School  Committee  of  Newton  9  Mass  App.  290;  400 
N.E.  2d  1292  (1980)  that  the  "maximum  extent  feasible"  language  of 
M.G.L.  C.71B: 

must  be  interpreted  in  light  of  the  clear  statutory  and 
regulatory  scheme  for  keeping  the  child  wherever  possible  in  a 
regular  education  program  or  the  least  restrictive  alternative 
placement.   400  N.E.  2d  at  1298 

However,  the  United  States  Court  of  Appeals  for  this  circuit  in  Town 
of  Burlington  v.  Department  of  Education  for  the  Commonwealth  of 
Massachusetts  736  F.  2d  773  (1st  Cir.  1985)  held  that  while  a 
student's  special  education  needs  are  to  be  met  in  such  a  way  as  not 
to  diminish  the  student's  right  to  special  education  in  the  least 
restrictive  environment: 

. . .  the  least  restrictive  environment  guarantee  . . .  cannot  be 
applied  to  cure  an  otherwise  inappropriate  placement.   736  F.  2d 
at  789  n.  19. 

Also  in  Norris  v.  Massachusetts  Department  of  Education  529  F.  Supp. 
759,  767  (D.  Mass.  1981)  the  United  States  District  Court  for 
Massachusetts  held  that  the  mainstreaming  requirement  must  be 
construed  and  applied  without  derogating  from  the  substantive  level  of 
education  required  by  the  Act. 

Citing  603  CMR  28.00  Para.  502.5  Norton  argues  that  the  regulations 
provide  for  an  out  of  district  program  only  when  the  nature  or 
severity  of  the  special  need  is  such  that  education  in  a  less 
restrictive  prototype  with  the  use  of  supplementary  aids  and  services 
cannot  be  achieved  satisfactorily.   KMH  had  also  stated  in  its 
evaluation  (P-14a) : 

Steven  needs  an  individualized  education  plan  tailored  to  his 
specific  disabilities  and  needs.   It  is  possible  that  Norton 
Middle  School  may  not  be  able  to  provide  all  of  Steven's  needs. 
In  that  case,  other  resources  may  be  needed  which  may  be 
available  through  other  facilities  within  the  public  school 
system. 

Mrs.  H.  testified  that  it  was  her  desire  to  keep  Steven  within  the 
public  school  system  if  at  all  possible  and  that  she  had  communicated 
these  desires  to  both  KMH  and  Ms.  Stevens.   (See  also  testimony  Ms. 
Stevens).   Mrs.  H.'s  actions  in  working  with  Norton  and  keeping  Steven 
within  the  Norton  Public  Schools  through  7th  grade  validate  her 
testimony  on  this  point.   However,  Norton  has  never  proposed  a  502.4 
IEP  for  Steven  within  its  public  school  system  (testimony  Ms.  Zern) 
which  possibly  might  have  been  appropriate  to  address  Steven's  special 
education  needs  without  the  necessity  of  Parent  having  to  seek  an  out 
of  district  placement.   Further  Mr.  Atwood,  Director  of  Special 
Education  for  Norton,  testified  that  the  proposed  502.2  IEP  for  1989- 
90  is  the  only  IEP  Norton  proposes  for  Steven  for  the  current  school 
year.   No  evidence  whatsoever  was  presented  by  Norton  that  it  either 
could  have  or  would  have  proposed  a  502.4  substantially  separate 
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program  for  Steven  for  the  1988-89  school  year;  that  it  could  or  would 
propose  a  502.4  substantially  separate  program  for  Steven  for  the 
1989-90  school  year;  or  that  any  502.4  substantially  separate  programs 
for  a  child  with  Steven's  learning/language  disabilities 
existed/exists  in  Norton  during  the  1988-89  or  1989-90  school  years. 
Given  my  conclusion  that  Norton's  proposed  IEPs  for  Steven  for  both 
the  1988-89  and  1989-90  school  years  were/are  inappropriate  to  address 
his  special  education  needs  so  as  to  assure  his  maximum  possible 
educational  d   elopment  in  the  least  restrictive  educational 
environment;  and  given  Norton's  refusal  and/or  inability  to  offer  a 
502.4  substantially  separate  program  for  Steven;  I  conclude  that 
Parent  was  left  with  no  other  choice  than  to  seek  an  out  of  district 
placement. 

As  a  result  of  the  January  3,  1989  meeting  between  Parent,  Norton  and 
their  representatives  (See  S-22;  STATEMENT/HISTORY  OF  THE  CASE  above), 
Norton  argues  that  it  offered  to  make  modifications  to  Steven's  1988- 
89  IEP  and  intended  to  prepare  written  amendments  to  his  IEP  if 
Parent  accepted  these  modifications.   A  school  system  is  not 
constrained  to  proposing  amendments  to  an  IEP  only  if  it  knows 
beforehand  that  the  parents  will  accept  them.   A  school  system  may 
propose  any  amendments  it  wishes  or  deems  appropriate.   Norton  had 
proposed  amendments  to  some  of  Steven's  prior  IEPs.   Parent  had 
accepted  some  amendments  while  rejecting  others.   However,  the  basic 
truth  is  that  Norton  did  not  prepare  either  a  new  IEP  or  written 
amendments  to  modify  the  1988-89  IEP  and  offer  them  to  Parent.   Even 
if  I  were  so  inclined,  I  cannot  modify  the  1988-89  IEP  since  it  has 
expired  and  the  only  potential  remedy  available  is  retroactive 
reimbursement.   Norton's  1988-89  IEP  must  be  judged  as  written  and  as 
written  it  is  clearly  inappropriate  to  address  Steven's  special 
education  needs.   I  note  for  the  record,  however,  that  nothing  in  S- 
22  or  the  evidence  presented  by  Norton  indicates  that  Norton  was 
prepared  to  offer  a  502.4  substantially  separate  program  for  Steven 
for  1988-89;  and  that,  at  the  January  3,  1989  meeting,  Norton  staff 
recommended  services  that  were  essentially  those  of  the  IEP  already 
offered.   (See  testimony  of  Ms.  Friedman).   I  also  note  that  the 
1989-90  IEP  offered  services  substantially  similar  to  those  offered 
under  the  1988-89  IEP. 

Norton  argues  that  KMH  recommended  a  502.3  program  as  a  possible 
alternative  to  a  self  contained,  substantially  separate  program. 
KMH's  recommendations  are  clear  in  that  KMH  believed  a  substantially 
separate,  small  group,  self  contained,  learning  disabilities  classroom 
would  best  meet  Steven's  special  education  needs.   KMH  listed  a  502.3 
program  as  a  conditional  option  with  its  disadvantages  and  advantages. 
(See  the  KMH  recommendations  listed  above) .   Based  upon  the  totality 
of  evidence  presented  I  find  the  502.3  advantage  of  greater  social 
exposure  to  be  much  less  important,  especially  given  the  fact  that 
Steven  had  received  such  social  exposure  under  all  prior  IEPs.   I  find 
that  the  502.3  disadvantage  of  reduced  exposure  to  a  small  group 
learning  situation  to  be  much  more  important  given  Steven's  advancing 
age  and  significantly  depressed  skill  and  functioning  level.   In  any 
event,  neither  Norton's  1988-89  IEP  nor  its  1989-90  IEP  meet  the  KMH 
502.3  criteria  which  included  at  least  2  periods  per  day  of  special 
education  services.   Neither  Norton's  1988-89  nor  1989-90  IEP  proposes 
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2  periods  per  day  of  special  education  service  delivery.   Further, 
Norton's  1989-90  IEP  is  only  a  502.2  prototype.   Finally,  Norton's 
1988-89  IEP,  although  listed  as  a  502.3  prototype  is,  in  actuality, 
only  a  502.2  prototype  given  the  level  of  special  education  services 
proposed. 

If  you  compare  all  of  Steven's  prior  Norton  IEPs  (P-24  through  33,  36, 
37;  S-3,  4,  5)  the  5  1/4  hours  of  special  education  services  per  week 
proposed  under  his  1988-89  IEP  clearly  falls  within  a  502.2  prototype. 
Under  a  502.2  prototype  a  student  spends  no  more  than  2  5%  of  his  time 
in  special  education.   For  example  Steven's  Grade  3  IEP  listed  a  502.2 
prototype  whereby  Steven  received  5  1/2  hours  of  special  education 
services  per  week  which  was  listed  as  22%  of  his  time  in  special 
education  (P-29) .   Under  a  502.3  prototype  a  student  spends  no  more 
than  60%  of  his  time  in  special  education.   Steven's  6th  and  7th  grade 
IEPs  were  502.3  prototypes  whereby  Steven  received  6  3/4  hours  of 
special  education  services  per  week  which  was  listed  as  27%  of  his 
time  in  special  education  (P-32;  S-5) .   Therefore  even  6  3/4  hours  of 
special  education  per  week  would  result  in  only  a  minimum  502.3 
prototype.   How  Norton  could  list  Steven's  1988-89  IEP  with  only 
5  1/4  hours  of  special  education  per  week  as  a  502.3  prototype  was 
never  adequately  explained  by  Norton  especially  in  light  of  the  fact 
that  the  6  hours  of  special  education  services  per  week  proposed  by 
Norton  under  the  1989-90  IEP,  or  3/4  hours  more  than  the  1988-89  IEP, 
was  listed  as  only  a  502.2  prototype.   Norton  attempted  to  justify 
this  discrepency  by  saying  that  the  high  school  schedule  (1989-90  IEP) 
is  somewhat  different  from  the  Middle  School  schedule  (1988-89  IEP) . 
However,  both  Steven's  6th  and  7th  grades  were  spent  at  Norton  Middle 
School  both  under  502.3  prototype  IEPs  listing  6  3/4  of  special 
education  services  per  week.   6  3/4  hours  of  special  education 
services  per  week  was  listed  as  a  502.3  prototype  with  27%  of  his  time 
spent  in  special  education  (P-35;  S-5).   Steven's  8th  grade  year  with 
his  IEP  proposing  5  1/4  hours  of  special  education  per  week  would 
also  have  been  spent  at  Norton  Middle  School.   If  6  3/4  hours  per  week 
at  Norton  Middle  School  equals  only  27%  time  in  special  education,  5 
1/4  hours  of  special  education  time  clearly  could  not  exceed  the  25% 
threshold  necessary  for  a  502.3  prototype.   Indeed  even  Ms.  Friedman, 
a  special  education  teacher  at  Norton  Middle  School,  testified  that 
the  1988-89  IEP  must  have  been  a  502.2  prototype  IEP.   Therefore, 
neither  the  1988-89  IEP  nor  the  1989-90  IEP  proposed  by  Norton 
proposed/proposes  even  a  minimal  502.3  prototype  IEP  to  address 
Steven's  special  education  needs. 

III.  and  IV. 

I  conclude  that  Steven's  placements  at  Landmark  North  for  the  1988-89 
school  year  and  Landmark  South  for  the  1989-90  school  year  were/are 
appropriate  to  address  his  special  education  needs  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least  restrictive 
educational  environment  possible  under  the  circumstances.   These  two 
Landmark  placements  provided/provide  Steven  with  small  group  special 
education  classes  of  learning  disabled  children,  with  peers  who  have 
primary  learning  and  language  disabilities  similar  to  Steven,  and 
with  a  daily  1:1  tutorial  to  individually  focus  in  upon  and 
intensively  address/remediate  Steven's  specific  areas  of  disability. 
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I  conclude  that  Steven's  Landmark  programs  over  the  1988-89  and  1989- 
90  school  years  have  been  comprehensive,  highly  structured, 
integrated,  coordinated,  language  based  special  education  programs. 
(See  PARENT'S  PROPOSED  PROGRAMS  above  for  in-depth  description  of 
Steven's  Landmark  Programs).   I  draw  support  for  my  conclusion  from 
the  Gray  and  Slosson  Reading  Tests  performed  upon  Steven's  entrance  to 
Landmark  in  September  1988  and  near  the  end  of  his  first  year  there 
in  May  1989  which  demonstrate  approximately  one  year's  growth  in  oral 
reading  over  the  course  of  the  academic  year.   Further,  testing  on 
these  same  instruments  in  September  1989  show  only  minimal  loss  over 
the  summer  vacation  which  indicates  that  Steven  has  retained  the 
skills  he  has  learned  at  Landmark.   (See  PROFILE  OF  STUDENT  above;  P- 
52,  78).   In  brief  the  evidence  demonstrates  that  Steven  has  made 
significant  progress  within  his  Landmark  programs. 

Norton  argues  against  Steven's  Landmark  placement  because  not  all  of 
his  teachers  are  certified  in  moderate  special  needs.   While  this 
argument  has  some  validity,  it  does  not  suffice.   Landmark  remains  a 
DOE  approved  special  education  placement  and  procedures  are  in  place 
to  remedy  this  situation.   Further,  all  Landmark  teachers  undergo  an 
extensive  period  of  teacher  training  in  learning  disabilities  and  the 
methodologies  employed  at  Landmark,  and  all  teachers  and  tutors  are 
closely  monitored  by  certified  and/or  experienced  staff  (See  PARENT'S 
PROPOSED  PROGRAMS  above) .   By  definition  all  education  at  Landmark  is 
special  education.   Steven  has  received  special  education  instruction 
in  all  of  his  subjects.   At  Landmark  Steven  has  received  a  1:1 
tutorial  daily  during  both  1988-89  and  1989-90.   Steven  would  have 
received  no  1:1  instruction  at  all  under  Norton's  proposed  IEP  for 
1988-89  and  perhaps  only  once  per  week  for  academic  support  under 
Norton's  proposed  IEP  for  1989-90.   All  of  Steven's  Landmark  classes 
are  small  in  groups  of  5-7  students  to  each  teacher.   At  Norton  Steven 
would  have  been  in  such  a  small  grouping  of  students  in  only  some  of 
his  proposed  special  education  classes  for  1988-89  and  1989-90.   The 
vast  majority  of  Steven's  classes  in  Norton  would  have  been  in  regular 
education  classes  with  larger  groups  of  students  averaging  17-18  per 
class,  and  with  regular  education  teachers  who  have  no  certification 
in  moderate  special  needs. 

Finally,  Norton  argues  that  the  class  groupings  for  Steven  at  Landmark 
are  inappropriate  because  many  students  test  at  a  lower  level  than  he 
does.   However  during  the  1988-89  school  year  Steven,  in  his  proposed 
Norton  special  education  class,  would  have  been  grouped  with  a 
"difficult  student"  who  is  now  in  an  out  of  district  program  for 
behavioral  disabilities  (testimony  Ms.  Friedman) .   This  is  in  direct 
conflict  with  the  KMH  recommendation  that  Steven  not  be  grouped  with 
behaviorally  disordered  students.   Further,  a  review  of  the  expurgated 
IEPs  of  the  students  Steven  would  be  grouped  with  during  the  1989-90 
school  year  include  some  students  who  appear  to  demonstrate  serious 
behavioral  difficulties,  who  appear  to  lack  Steven's  intellectual 
capacity,  and  who  do  not  appear  to  have  learning  or  language 
disabilities  comparable  to  Steven.   None  of  these  IEPs  appear  to  have 
any  basic  reading  objectives.   (See  P-84) . 
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Given  Steven's  significant  and  documented  level  of  dysfunction;  given 
the  relatively  minimal  level  of  special  education  services  Norton 
proposed/proposes  to  furnish  Steven  under  its  proposed  1988-89  and 
1989-90  IEPs;  given  that  the  vast  majority  of  time  Steven  would  have 
spent  in  large  regular  education  classes  with  non  special  education 
certified  teachers  in  Norton;  and  given  the  very  hetrogeneous 
groupings  in  Steven's  proposed  special  education  classes  in  Norton; 
I  find  that  Steven's  Landmark  programs  shine  by  comparison. 

I  do  not  find  that  Steven's  special  education  needs  required/require 
the  restrictiveness  of  a  502.6  residential  placement  at  Landmark. 
However,  given  the  distance  between  Norton  and  Landmark;  and  given 
that  no  DOE  approved  502.5  private  day  school  was/is  available  and  is 
within  a  permissible  travel  distance  (603  CMR  28.00  Para.  905.2); 
I  conclude  that  Steven's  502.6  residential  placement  at  Landmark  by 
Parent  was  the  only  viable  option  open  to  her. 

V. 

I  have  determined,  on  the  merits  of  this  case,  that  both  Norton's 
1988-89  and  1989-90  IEPs  were/are  inappropriate  to  address  Steven's 
special  education  needs.   Therefore  any  procedural  violations  by 
Norton  become  somewhat  less  important.   Nevertheless,  Norton  did 
violate  several  procedurel  requirements  of  state  and  federal  law 
which  are  significant  and  must  be  addressed. 

In  Town  of  Burlington  v.  Department  of  Education  for  the  Commonwealth 
of  Massachusetts  736  F.  2d  773  (1st  Cir.  1984)  (Burlington  II)  the 
federal  court  of  appeals  for  our  circuit  held  that  pending  the  review 
of  an  earlier  IEP  the  local  education  authority  (LEA)  should 
continue  to  review  and  revise  IEPs  in  accordance  with  applicable  law, 
at  least  in  the  absence  of  a  stipulation  between  the  parties  to  some 
other  effect.   The  court  held  that  the  LEA  had  the  responsibility  of 
providing  parents  with  appropriate  notice  of  its  intention  to  review 
the  educational  placement,  of  scheduling  and  conducting  the  review 
meeting,  of  determining  if  any  re-evaluations  were  necessary,  and  of 
proposing  a  new  IEP.   The  court  held  that  while  a  re-evaluation  is 
permissive  and  required  prior  parental  consent,  a  review  of  the 
child's  IEP  and  progress  is  mandatory.   The  court  held  that  the 
regulations  plainly  prescribe  that  the  IEP  review  shall  occur 
regardlss  of  whether  parents  participate  or  whether  a  re-evaluation 
of  the  child  occurs.   736  F2d  at  794-95. 

Norton's  old  IEP  for  Steven  had  expired  in  June  1989.   Norton  failed 
to  write  a  new  IEP  for  Steven  prior  to  the  beginning  of  Norton's 
1989-90  school  year  and  prior  to  Steven's  beginning  the  1989-90 
school  year  at  Landmark.   Norton  also  failed  to  give  notice  to  or 
invite  Parent  to  the  team  meeting  for  Steven  scheduled  for  September 
7,  1989.   Besides  violating  Burlington  II  Norton  violated  603  CMR 
28.00  Para.  311.2  which  mandates  that  a  parent  of  a  child  shall  be  a 
member  of  the  team  that  meets  to  write  the  IEP  of  the  child.   Norton 
also  violated  34  CFR  300.343  -  Meetings;  300.344  -  Participants  in 
meetings;  300.345  -  Parent  participation;  and  300.504  -  Prior  notice; 
parent  consent. 
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Norton  argues  that  Parent  was  not  prejudiced  by  Norton's  failure  t 
invite  them  to  the  team  meeting  when  Steven's  1989-90  IEP  was 
developed  because: 

Steven's  parents  had  no  intention  of  returning  Steven  to  Norton, 
that  their  decision  to  enroll  him  in  Landmark  was  made  before 
they  rejected  his  IEP  for  the  1989-90  school  year  and  that  their 
presence  at  the  review  on  September  7 ,  1989  would  have 
accomplished  nothing.   Emphasis  added. 

Under  the  above  cited  regulations  Parent  had  an  absolute  right  to 
notice  of  any  team  meeting  and  to  attend  and  participate  at  said  team 
meeting  if  she  so  wished.   Parental  participation  in  the  planning  and 
programming  of  their  child's  IEP  and  special  education  placement  and 
services  was  a  fundamental  purpose  of  both  M.G.L.  C.71B  and  20  U.S.C. 
1401  et  seq.   Parental  notice,  participation  and  consent  go  to  the 
very  essence  of  parental  rights  under  these  state  and  federal  special 
education  statutes.   (See  also  Isgur  v.  School  Committee  of  Newton, 
supra;  Burlington  II ,  supra) .   The  entire  procedural  framework  of 
these  statutes  is  replete  with  provisions  mandating  parental  notice  of 
and  participation  in  any  changes  to  a  child's  IEP  or  placement  and 
parental  consent  to  such  change.   It  was  not  within  Norton's  purview 
to  unilaterally  make  the  determination  that  Parent's  presence  at  the 
team  meeting  would  accomplish  nothing. 

Further,  Parent  had,  indeed,  enrolled  Steven  at  Landmark  for  the  1989- 
90  school  year  before  she  rejected  Norton's  1989-90  IEP  for  Steven. 
Given  that  both  Norton  and  Landmark  had  already  started  their  1989-90 
school  years  by  the  time  Norton  produced  a  1989-90  IEP  for  Steven  on 
September  13,  1989,  the  day  the  hearing  had  been  scheduled  to  begin, 
Parent  could  have  done  little  else. 

Norton  argues  that  Steven's  1989-90  IEP  had  not  been  prepared  prior 
to  September  13,  1989  for  a  number  of  reasons  including:   1)   Norton 
staff  was  on  summer  vacation  until  September  5,  1989;  2)   Steven's 
progress  reports  and  records  for  the  1988-89  school  year  were  not 
received  until  August  14,  1989;  3)   It  was  Norton's  belief  prior  to 
September  5,  1989  that  it  was  not  required  to  prepare  an  IEP  for 
Steven  for  the  1989-90  school  year  because  Parent  had  "violated"  state 
and  federal  special  education  law  by  placing  Steven  at  Landmark  while 
this  administrative  appeal  was  pending;  4)  Steven's  parent  was  not 
invited  to  attend  and  participate  in  the  team  meeting  as  the  time 
limitations  before  the  hearing  was  to  begin  did  not  permit  giving  her 
the  notice  required  by  603  CMR  28.00  Para.  331.1. 

As  stated  above  Burlington  II.  decided  in  1984,  holds  directly  to  the 
contrary.   IEPs  must  continue  to  be  reviewed  and  revised  regardless  of 
summer  vacation  or  parental  action.   Further,  Burlington  II  expressly 
held  that  parents  may  unilaterally  move  their  child's  special 
education  placement  and  obtain  retroactive  reimbursement  for  their 
private  placement  if  they  ultimately  prevail.   Parental  right  to 
retroactive  reimbursement  for  their  private  placement  if  they  prevail, 
and  the  Hearing  Officer's  authority  to  order  the  LEA  to  fund  such 
private  placement  has  been  established  under  federal  law  since 
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Blomstrom  v.  Massachusetts  Department  of  Education  523  F.  Supp.  707 
(1982) .   Under  state  law  parental  right  to  retroactive  reimbursement 
for  their  private  placement  if  they  prevail  and  the  Hearing  Officer's 
authority  to  order  the  LEA  to  fund  such  private  placement  has  been 
well  established  since  Amherst-Pelham  Regional  School  Committee  v. 
Department  of  Education  376  Mass.  480;  381  N.  E.  2d  922  (1978)  . 
Amherst-Pelham  has  been  codified  under  603  CMR  28.00  Para.  504.5(f) 
as  follows: 

If  a  child's  parent  enrolled  the  child  in  a  Division-approved 
private  day  school  or  residential  school  program  and  appealed  the 
child's  IEP  to  the  Bureau  of  Special  Education  Appeals   ...  under 
Chapter  4,  and  the  Bureau  of  Special  Education  Appeals   ... 
determines  that  the  IEP  developed  by  the  school  committee  is 
inadequate  and  the  parents  choice  of  placement  is  appropriate, 
the  school  committee  shall  pay  the  full  cost  of  instruction  and 
support  actually  rendered  or  furnished  to  such  child  by  the 
private  school,  retroactive  to  the  date  the  inadequate  IEP  was 
rejected  by  the  parent  or  could  reasonably  have  been  expected 
by  the  parent.   The  school  committee  shall  enter  into  an 
agreement  or  contract  with  the  private  school,  and  shall  report 
to  the  appropriate  Regional  Branch  Office  of  the  Division  that 
the  placement  has  been  made. 

Finally,  I  find  Norton's  argument  that  Parent  was  not  invited  to 
attend  and  participate  in  the  team  meeting  because  time  limitations 
before  the  hearing  was  to  begin  did  not  permit  giving  her  adequate 
notice  to  be  preposterous.   This  hearing  was  scheduled  several  months 
in  advance.   Additionally,  the  potential  violation  of  one  regulation 
is  hardly  valid  justification  for  the  violation  of  a  number  of  other 
regulations. 

ORDER 

1)  Norton  is  financially  responsible  for  Steven  P.'s  tuition  and 
transportation  costs  for  the  1988-89  school  year  at  Landmark 
School's  North  Campus. 

2)  Norton  is  financially  responsible  for  Steven  P.'s  tuition  and 
transportation  costs  for  the  1989-90  school  year  at  Landmark 
School's  South  Campus. 

3)  Consistent  with  the  applicable  rates  established  by  the 
Massachusetts  Rate  Setting  Commission,  Norton  is  ordered  to  fund 
Steven's  1988-89  and  1989-90  school  year  placements  at  Landmark 
School  and  to  assure  that  Parent  is  reimbursed  for  any  tuition 
and/or  transportation  costs  already  expended. 
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IN  RE:   DAVID  E.  BSEA  #89-0218 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  C.71B,  15,  and 
30A,  20  U.S.C.  1401  et  seq.,and  the  regulations  promulgated  under 
those  statues.  A  hearing  was  held  on  September  15,  1989  at  the 
Central  Massachusetts  Office  of  the  Department  of  Education, 
Beaman  Street,  Route  140,  West  Boylston,  MA. 

Those  present  for  all  or  part  of  the  hearing  were: 

Mrs.  E.  -Mother 

David  E.  -Student 

Lawrence  P.  Sweeney   -Director  of  Special  Education 

Greenfield  Public  Schools 
Edward  C.  Smith      -Attorney  for  Greenfield 

Public  Schools 

Jane  M.  Lavoie       -Hearing  Officer 

The  record  consists  of  Exhibits  introduced  by  the  parent 
labeled  P-l  through  P-18,  exhibits  introduced  by  the  school 
marked  S-l  through  S-20  and  approximately  3  hours  of  recorded 
oral  testimony.  A  written  closing  argument  was  received  from 
Edward  C.  Smith,  Esq.  on  September  30,  1989,  and  the  record 
closed  on  that  date.  Mrs.  E.  did  not  submit  a  written  closing 
argument . 

ISSUES 

Is  the  1989-1990  program  prototype  502.4  IEP  proposed  by 
Greenfield  Public  Schools  reasonably  calculated  to  provide  the 
maximum  feasible  educational  benefit  to  David  in  the  least 
restrictive  setting? 

PARENT'S  POSITION 

David  should  be  placed  in  a  small,  structured  self-contained 
classroom  for  high  intellect  children  with  learning  disabilities. 
David  has  been  without  needed  services  for  the  past  three  years, 
because  the  appropriate  classroom  for  him  does  not  exist  in 
Greenfield.  Greenfield  failed  to  conduct  a  comprehensive  search 
for  an  appropriate  program  for  David  in  accordance  with  the 
interim  decision  issued  by  the  BSEA  on  March  3,  1989.  Mrs.  E. 
believes  that  the  student  profile  written  by  Greenfield  for 
David's  1989-1990  IEP  is  inaccurate  and  misleading  in  that  it  is 
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overly  focused  on  his  emotional  difficulties.  According  to  Mrs. 
E.  ,  David  suf feres  from  a  learning  disability  which  interfers 
with  his  ability  to  produce.  He  needs  ready  access  to  a  computer, 
printer  and  other  equipment  offering  alternate  means  of 
production.  He  also  needs  occupational  therapy  to  improve  his 
general  mobility  and  dexterity.  Mrs.  E.  request  a  1:1  aide  to 
assist  David  during  large,  unstructured  mainstream  activities 
(i.e.  assemblies,  lunch).  She  also  requests  a  consultant  to 
review  the  methods  and  approaches  used  with  David  and  to  monitor 
his  progress.  Mrs.  E.  presented  no  evidence  concerning  an 
alternative  placement  for  David. 

SCHOOL'S  POSITION 

David  needs  a  small,  highly-structured  therapeutic  classroom 
which  will  provide  appropriate  cognitive  stimulation  to  enhance 
his  strengths,  modification  of  expectations  in  areas  of  academic 
weakness,  and  a  consistent  behavior  management  plan.  Emotional 
factors  often  intrude  upon  David's  ability  to  function  at  his 
optimum  in  school.  He  requires  on-going  teacher  attention  to 
modulate  his  behavior.  Under  the  1988-1989  IEP  developed  by 
Greenfield  David  would  be  placed  in  a  primary  grade  self- 
contained  class  for  learning  disabled  children  in  the  Greenfield 
Public  Schools. 

PROFILE 

David  is  an  eight  year  old  boy  (DOB  12/1/80)  with  superior 
cognitive  abilities,  but  less  well-developed  sequencing  and 
visual  motor  integration  skills.  He  experiences  significant 
output  difficulties,  which  particularly  affect  motor  production.' 
He  has  also  experienced  attentional  and  organizational 
difficulties.  David's  testing  performance  is  uneven  across 
substantive  areas.  For  example,  he  has  tested  between  the  5th  and 
6th  grade  level  in  reading  comprehension  and  between  the  1st  and 
3rd  grade  level  in  mathematics.  Emotional  factors  interfere  with 
David's  ability  to  function  and  he  has  exhibited  behavioral 
problems  in  the  classroom.  David  has  had  significant  absences 
from  school,  including  a  seven  month  absence  during  the  1988-1989 
academic  year.  At  the  time  of  this  hearing  David  was  not 
attending  school. 

SUMMARY  OF  THE  EVIDENCE 

1.  An  initial  hearing  on  this  matter  was  held  on  January  31, 
1989.  In  an  interim  decision  issued  on  March  3,  1989,  the  BSEA 
ordered  a  diagnostic  placement  for  David  in  the  Greenfield  Public 
Schools. 
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2.  In  accordance  with  the  Interim  Decision,  on  March  16,  1989 
Mrs.  E.  delivered  to  Greenfield  reports  stemming  from  an 
evaluation  of  David  conducted  by  Childrens  Hospital  in  December 
1988  (Exh.  S-l)  These  reports  were  not  produced  for  the  January 
31,  1989  hearing,  but  were  later  delivered  to  Greenfield  and  made 
part  of  the  instant  record.  They  include  a  neurology  report  by 
Dr.  David  Urion  (Exh.  S-13(a));  psychological  report  by  Dr. 
William  Mitchell  (Exh.  S-13(b));  mathematics  report  by  Maria 
Marolda  (Exh.  S-13  (C-7)  and  speech  language  and  reading  report 
by  Sandra  Kleinman  (Exh.  S-13(e)). 

3.  The  neurological  evaluation  conducted  by  Dr.  David  Urion  of 
Childrens  Hospital  on  December  8,  1986  (Exh.  S-13(a)  showed  a 
collection  of  minor  neurological  findings  indicative  of  a 
"constitutionally  based  learning  disorder."  According  to  Dr. 
Urion,  the  major  impact  o'f  David's  disorder  is  on  motor  output 
and  organization.  David  exhibited  significant  difficulties  in 
timed  motor  tasks  and  automatized  naming,  and  he  showed  eye 
movement  abnormalities. 

Dr.  Urion  concluded  that  while  his  findings  suggest  a 
neurological  origin  to  David's  learning  difficulties,  further 
specific  neurological  investigation  is  not  warranted. 

4.  A  psychological  evaluation  of  David  was  conducted  by  Dr. 
William  Mitchell  of  Children's  Hospital  on  December  8,  1989  (Exh. 
S-13(b)).  The  evaluation  indicated  that  David  is  at  risk 
psychologically  due  to  an  early  history  of  environmental 
instability  and  a  more  recent  history  of  school  difficulties. 
According  to  Dr.  Mitchell,  David's  continuation  in  psychotherapy 
is  critically  important  and  family  therapy  or  parental  counseling 
focused  on  David's  needs,  as  well  as  those  of  his  sister,  is  also 
recommended.  Dr.  Mitchell  found  that  David's  emotional  concerns 
are  focused  on  issues  of  nurturance  and  trust  on  the  one  hand  and 
a  desire  to  have  more  connectedness  with  other  children  on  the 
other  hand.  According  to  Dr.  Mitchell,  David  needs  to  have  more 
contact  with  peers.  The  ongoing  conflict  between  David's  mother 
and  the  school  has  been  detrimental  for  David,  who  needs  to  be  in 
an  appropriate  academic  setting  as  soon  as  possible. 

5.  A  mathematics  evaluation  of  David  was  conducted  by  Maria 
Marolda  of  Children's  Hospital  on  December  12,  1988  (Exh.  S- 
13(c)).  The  evaluation  revealed  that  David's  overall  level  of 
skills  in  arithmetic  are  significantly  delayed  for  a  child  of  his 
age.  Although  developmental  milestones  and  rote  foundation  skills 
are  available  to  him,  his  formal  arithmetic  skills  are  limited  to 
simple  one  digit  addition  situations.  Even  in  those  situations, 
David  reverts  to  very  primitive  and  inefficient  techniques. 
Qualitatively,  David  had  difficulty  in  choosing  arithmetic 
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approaches,  in  following  through  to  correct  solutions  even  when 
an  approach  was  selected,  and  in  maintaining  precision  as  he 
executed  a  procedure. 

Stylistically,  David  seemed  to  acheive  his  best  results  in 
very  direct,  concrete  situations.  He  also  seemed  to  be  able  to 
deal  with  broad  concepts.  David's  greatest  challenge  came  when  he 
was  faced  with  multiple  elements  or  more  abstract  manipulations 
of  concepts.  He  had  difficulty  recognizing  all  the  salient 
elements  and  organizing  them  effectively  for  a  correct  final 
response.  As  he  focused  on  individual  elements,  he  lost  his 
appreciation  of  the  broader  concept  that  was  being  refined.  David 
had  particular  difficulty  in  situations  in  which  there  was  a  high 
reliance  on  verbal  input. 

Behaviorally ,  David  needed  a  great  deal  of  external 
structure  in  order  to  participate  in  the  formal  tasks  presented 
during  the  evaluation.  His  comments  suggested  that  tasks  were 
effortful,  and  he  had  difficulty  responding  to  the  challenge  and 
in  persisting  in  his  search  for  an  approach.  David  requires 
structure  and  the  building  of  more  effective  entry  strategies  in 
order  to  face  more  complex  tasks. 


Ms.  Marolda  recommended  an  intensive,  highly-personalized 
arithmetic  program  with  both  remediative  and  support  features. 
David's  specific  deficits  in  formal  skills  should  be  addressed 
with  a  structured,  carefully-presented  instructional  program.  All 
formal  arithmetic  skills  should  be  introduced  using  concrete 
models,  and  all  procedures  should  be  developed  through 
manipulation  of  the  models.  The  emphasis  in  terms  or  concepts  and 
procedures  should  be  the  building  of  subtraction  and  place  value 
concepts.  According  to  Ms.  Marolda,  remediative  efforts  should  be 
directed  to  the  building  of  a  consistent  set  of  effective 
strategies  that  are  applied  to  one  digit  addition  and  subtraction 
situations.  In  view  of  David's  graphomotor  issues,  the  degree  of 
written  work  should  be  carefully  considered.  Numerals  should  only 
be  used  to  record  what  happens  in  the  concrete  model.  When 
written  formats  are  being  developed,  more  time  should  also  be 
allowed.  In  view  of  David's  diminished  level  of  skills  and  the 
potential  compromises  on  his  efforts,  Ms.  Marolda  recommended 
careful  monitoring  of  his  progress  and  a  specific  reevaluation  in 
mathematics  in  one  year. 
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6.  A  speech  language  and  reading  evaluation  was  conducted  by 
Sandra  Kleinman  of  Children's  Hospital  on  December  8,  1988.  (Exh. 
S-13(c))  According  to  Ms.  Kleinman  David  exhibits  a 
constitutionally-based  learning  disability,  which  is  manifest 
primarily  in  motor  output.  His  language  is  above  to  below  average 
with  word  retrieval  difficulties  on  confrontation  recall,  but 
strategies  used  to  compensate  for  and  camoflage  these 
difficulties.  David's  reading  is  acceptable  for  grade,  but  he  is 
at  risk  with  regard  to  comprehension.  When  tested  for  reading 
rate,  David  tends  to  sacrifice  meaning  for  speed.  Ms.  Kleinman 
noted  that  because  of  motor  output  difficulties  David  cannot 
easily  demonstrate  the  range  of  information  that  he  has. 

Ms.  Kleinman  recommended  that  David  work  in  high  interest 
literature  with  a  strong  focus  on  comprehension.  Ms.  Kleinman 
also  suggested  that  a  reduction  in  production  requirements  would 
be  helpful  to  David  given  his  motor  output  difficulties. 

7.  In  accordance  with  the  interim  decision,  a  TEAM  meeting  was 
held  on  March  20,  1989.  (Exh.  S-l).  The  TEAM  reviewed  the  interim 
decision  and  all  of  the  evaluations  from  Children's  Hospital. 
Based  on  these,  eight  diagnostic  questions  were  formulated. 
David's  therapist's  recommendations  for  behavioral  management 
were  discussed  and  the  TEAM  agreed  to  implement  them.  The  TEAM 
also  agreed  that  David  would  be  assigned  to  the  Federal  Street 
School  in  Greenfield. 

8.  David  returned  to  school  on  March  22,  1989  (Exh.  S-l).  During 
the  diagnostic  period  he  received  academic  instruction  in  a 
resource  room  and  was  mainstreamed  for  non-academics  with  the 
assistance  of  a  1:1  aide.  David  was  excused  from  school  for 
biweekly  private  therapy  sessions  with  Marge  Osborne. 

9.  On  May  17,  1989  a  TEAM  meeting  was  held  to  review  the  findings 
of  the  diagnostic  period  and  to  plan  future  programs  for  David 
(Exh.  S-6).  In  reviewing  the  diagnostic  questions,  the  TEAM 
reached  the  following  conclusions  (Exh.  S-6,  item  (c)): 

David  exhibits  attentional  and  organizational  difficulties.  The 
most  effective  strategy  for  keeping  him  on  task  is  a  behavior 
management  plan  paired  with  social  praise  and  external  rewards. 
The  most  effective  program  for  managing  David's  behavior  includes 
a  preview  of  expectations,  positive  reinforcers  and  immediate 
verbal  praise.  His  output  difficulties  should  be  addressed  with 
methods  that  allow  him  to  demonstrate  his  knowledge  in  ways  other 
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than  through  written  expression  (i.e.  allowing  him  to  dictate). 
When  strategies  for  modifying  output  are  used  David's  frustration 
and  acting  out  decrease.  Additional  resources  and  greater 
opportunity  for  exploration  must  be  used  in  order  to  maintain 
David's  interest  and  motivation  while  addressing  his  academic 
deficits.  In  order  to  assist  David  in  improving  his  relationship 
with  authority  figures,  teachers  should  be  in  charge,  but 
flexible,  and  use  a  give-and-take,  rather  than  a  confrontational 
approach . 

The  TEAM  engaged  in  a  brainstorming  session  to  generate  the 
key  components  in  an  ideal  program  environment  for  David.  (Exh. 
S-6  item  D).  The  top  ten  priorities  for  David  (in  order  of  most 
to  least  importance)  were  identified  as  follows: 

1.  1:1  and  small  group  instruction 

2.  access  to  appropriate  materials 
for  independent  functioning  (e.g. 
tape  recorder,  computer,  etc.) 

3.  external  control  behavior  plan  to  help 
develop  internal  motivation  for 
learning 

4.  extensive  written  work  minimized  where 
possible 

5.  lots  more  peer  interaction  in  both 
structured  and  unstructured  situations 

6.  clear  understanding  of  what  happens 
over  a  week  and  day  by  day  preview 

7.  assistance  in  being  comfortable  with  his 
limitations 

8.  handwriting  as  a  separate  skill 

9.  therapy 

10.  help  in  understanding  his  frustrations 
in  group  and  individual  work  settings. 

The  TEAM  recommended  a  continuation  of  the  services  in  place 
during  the  diagnostic  period.  A  program  prototype  502.4  IEP  was 
drafted  to  cover  the  remaining  weeks  of  the  1988-1989  academic 
year  (Exh.  S-7 ) .  Under  this  IEP  David  would  continue  to  receive 
academic  instruction  in  a  resource  room  and  would  be  mainstreamed 
for  all  non-academics,  social  studies  and  science  as  appropriate, 
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and  grade  2  field  trips  and  class  activities  provided  he  could 
maintain  appropriate  behavior.  The  IEP  does  not  provide  for  a  1:1 
aide  during  mainstream  activities.  It  does  call  for  a  behavior 
management  plan  in  the  resource  room,  a  continuation  of  David's 
private  therapy  with  Ms.  Osborne  and  weekly  consultation  between 
Ms.  Osborne  and  the  school  psychologist. 

10.  A  progress  report  prepared  by  Ruth  Odom,  resource  room 
teacher,  in  June  1989,  reviews  David's  work  at  the  Federal  Street 
South  School.  (Exh.  S-10)  According  to  Ms.  Odom,  David  received 
individual  reading  instruction  in  the  resource  room,  enrichment 
activities  based  on  his  reading  abilities  and  interests  were 
used,  and  modifications  for  written  output  were  made. 

Ms.  Odom  reported  that  David  is  resistant  to  most  forms  of 
written  expression.  He  is  more  successful  with  short  answers, 
f ill-in-the-blank  and  short  simple  sentence  assignments.  David 
was  allowed  to  use  dictation  for  creative  writing  and  longer 
assignments.  He  received  instruction  for  fine  motor/handwriting 
skills  in  a  small  group  and  he  continues  to  need  to  develop 
skills  in  those  areas.  David  participated  in  social  studies  and 
science  activities  in  the  resource  room,  where  videos  were  used 
and  group  discussions  took  place. 

According  to  Ms.  Odom,  David  worked  in  a  second  grade  math 
program.  He  benefited  from  using  manipulatives  when  learning  new 
concepts.  David  was  able  to  complete  2-digit  addition  and 
subtraction  problems  with  the  use  of  manipulatives.  He  was 
introduced  to  beginning  concepts  of  multiplication. 

Ms.  Odom  found  that  David  benefits  from  a  learning 
environment  that  presents  clear,  consistent  guidelines  for  work 
and  behavior  expectations.  Behavioral  management  techniques  were 
also  effective  with  him.  His  behavioral  program  included  positive 
reinforcement,  verbal  praise  and  coaching.  At  times  David 
displayed  resistance  to  performing  appropriately  within  the 
expected  guidelines.  He  sometime  failed  to  listen  to  directions, 
was  argumentative  and  refused  to  cooperate  because  of  a  need  to 
control  the  situation.  He  often  had  difficulty  with  focusing  on 
the  task  at  hand  and  with  transitioning  from  one  activity  to 
another.  While  he  wanted  to  participate  in  social  activities  with 
peers,  he  often  had  difficulty  interacting  with  others  in  an 
appropriate  way.  He  became  involved  in  name-calling,  using 
inappropriate  language  and  physical  altercations. 
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11.  At  a  team  meeting  held  on  May  30,  1989,  a  program  prototype 
502.4  IEP  was  developed  for  the  1989-1990  academic  year.  Under 
this  IEP  David  would  be  placed  in  a  primary  grade,  self-contained 
classroom  for  learning  disabled  children  at  the  Davis  School  in 
Greenfield.  The  IEP  calls  for  the  school  psychologist  to  consult 
weekly  with  David's  private  therapist  in  order  to  exchange 
information  and  coordinate  issues  relevant  to  David's  school 
adjustment.  The  school  psychologist  would  also  consult  with  Mrs. 
E.  and  David's  classroom  teachers.  David  would  receive  a  weekly 
psychological  services  group  session  with  appropriate  peers  to 
address  the  development  of  social  skills  and  self-esteem.  Under 
the  IEP  proposed  by  Greenfield  David  would  be  mainstreamed  for 
non-academics  and  for  3rd  grade  social  studies,  science  and  field 
trips,  providing  he  can  maintain  appropriate  behavior.  The  IEP 
also  calls  for  a  6  week  summer  program  that  would  have  an 
academic  component  and  would  provide  socialization  experiences 
with  peers. 

12.  On  June  12,  1989  Ms.  E.  rejected  the  IEP  proposed  by 
Greenfield  for  the  1989-1990  academic  year,  and  requested  an 
independent  evaluation.  In  accordance  with  her  request  David  was 
referred  to  the  Children's  Language  Institute,  which  conducted 
the  following  assessments:  home  assessment,  occupational  therapy 
evaluation,  psychological  evaluation,  speech  and  language 
evaluation,  and  educational  assessment. 

13.  A  home  assessment  was  conducted  by  Barbara  Zellan  of 
Children's  Language  Institute  on  June  7,  1989.  (Exh.  S-14)  This 
assessment  consisted  of  a  single  interview  with  Mrs.  E.  and  Ms. 
Zellan's  report  is  based  entirely  on  information  provided  during 
that  interview.  Mrs.  E.  described  David  as  a  high  intellect  child 
with  a  diagnosis  of  fine  motor  difficulties  and  learning 
disabilities.  According  to  Mrs.  E.  ,  school  is  stressful  for 
David.  He  is  now  undergoing  emotional  stress  and  has  developed 
difficulty  in  relating  with  peers  and  adults. 

Ms.  Zellan's  report  summarizes  the  information  provided  by 
Mrs.  E.  concerning  her  pregnancy  with  David,  his  delivery  and  his 
physical  and  social  development.  When  questioned  about  David's 
comprehension  and  understanding,  Mrs.  E.  stated  that  she  does  not 
believe  David  understands  directions  as  well  as  other  children 
his  age  due  to  "mental  confusion  and  tension".  Mrs.  E.  rated 
David's  overall  level  of  intelligence  as  above  average.  With 
respect  to  David's  speech  and  language  development  Mrs.  E. 
reported  typical  infant  vocalizations,  and  early  development  of 
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an  unusually  sophisticated  vocabulary.  According  to  Mrs.  E.  , 
there  has  been  a  change  in  David's  speech  over  the  last  6  months 
in  that  he  is  now  using  nervous,  fidgety  less-advanced  speech  and 
some  stammering.  David  verbalizes  frustration  over  word  retrieval 
difficulties . 

In  reviewing  David's  school  history  Mrs.  E.  reported  that 
David's  performance  decreased  significantly  when  the  family  moved 
to  Greenfield.  At  the  time  David  was  repeating  kindergarten, 
which  Mrs.  E.  describes  as  a  very  negative  experience  for  him. 
According  to  Mrs.  E.  ,  with  the  exception  of  that  year  David  has 
not  presented  any  significant  behavior  problems  in  school.  She 
did  acknowledge  that  David  does  not  cooperate  well  in  group 
activities . 

Mrs.  E.  reported  that  David's  high  intellect  and  easy  fine 
motor  frustration  can  cause  difficulty  when  he  interacts  with 
children  his  own  age.  At  home  David  can  demonstrate  a  low 
frustration  threshold,  temper  outbursts,  sloppy  table  manners  and 
an  inability  to  listen.  Mrs.  E.  indicated  that  David  enjoys 
riding  a  bike,  reading  and  computer  activities  and  dislikes 
writing,  organizing  and  dressing. 

David's  medical  history  include  ear  infections,  serious 
eczema,  food  allergies,  chicken  pox,  a  serious  immunization 
reaction,  and  head  injuries  due  to  falls  without  unconsciousness. 
He  engaged  in  head  banging  games  initated  by  his  father  between 
the  ages  of  15  and  24  months.  Ms.  Zellan  notes  that  David  resides 
with  his  mother  and  five  year  old  sister.  Mr.  and  Mrs.  E.  are 
divorced  and  David  has  little  contact  with  his  father. 

14.  An  occupational  therapy  evaluation  was  conducted  by  Angie 
Tidwell  of  Children's  Language  Institute  on  June  8,  1989  (Exh.  S- 
18).  Ms.  Tidwell  administered  the  Bruininks-Oseretsky  test  of 
Motor  Proficiency  to  determine  David's  level  of  motor 
functioning.  He  performed  within  normal  limits  of  age  level, 
however  he  had  difficulty  in  some  motor  areas,  including  balance 
skills  and  bilateral  coordination.  David  appears  to  compensate 
well  and  Ms.  Tidwell  observed  splinter  skills  which  increase  his 
age  level  performance. 

On  the  Gardner  Test  of  Visual  Perception  Skills  David 
achieved  above  average  performance  for  his  age.  David's 
performance  on  the  Beery  Developmental  Test  of  Visual  Motor 
Intergration  indicated  that  his  visual  motor  skills  are 
significantly  delayed.  Ms.  Tidwell  concluded  that  David  would 
benefit  from  occupational  therapy  services  to  improve  visual 
motor  intergration.  A  sensorimotor  approach  should  be  used. 
According  to  Ms.  Tidwell  occupational  therapy  services  would 
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enhance  David's  skills  in  printing/writing,  organization  and 
overall  fine  motor  ability.  She  recommended  two  thirty  minute 
sessions  of  occupational  therapy  per  week. 

15.  A  psychological  evaluation  was  conducted  by  Frank,  Wilson  of 
Children's  Language  Institute  on  June  7,  1989.  (Exh.  S-16)  Dr. 
Wilson  found  David  to  be  socially  adept,  alert  and  prepared  to 
work . 

The  Kaufman  Assessment  Battery  for  Children  indicated  that 
David  is  functioning  in  the  overall  average  range  of  intelligence 
with  depressed  performance  for  sequentially  presented  bits  of 
information.  David  has  difficulty  holding  sequentially  presented 
information  in  mind  in  order  to  recall  or  retain  it  for 
subsequent  use.  Even  when  the  information  is  within  his  span  for 
intake  he  appears  to  have  a  secondary  difficulty  in  keeping  the 
information  ordered.  David  demonstrates  strength  in  his  ability 
to  compare  and  contrast  information,  immediate  recall  of  non- 
verbal stimuli,  part  whole  integration  tasks  and  tasks  dependent 
upon  visual  analysis  and  integration  of  non-verbal  information. 
Dr.  Wilson  recommended  that  David's  difficulty  with  sequentially 
presented  verbal  and  non-verbal  information  should  be  addressed 
through  adapting  information  to  assist  David  with  intake, 
organization  and  recall. 

16.  A  speech  and  language  evaluation  was  conducted  by  Susan 
Pupulidy  of  Children's  Language  Institute  on  June  6,  1989.  Ms. 
Pupulidy  found  that  David's  receptive  and  expressive  language 
abilities  are  at  or  above  age  level.  She  could  not  rule  out  the 
possibility  that  David  has  greater  difficulty  when  information  is 
presented  in  a  purely  auditory  fashion.  This  difficulty  would  be 
exacerbated  in  a  normal  classroom  environment  due  to  extraneous 
noise. 

David  exhibits  some  mild  word  finding  difficulties.  A 
hearing  screening  suggested  normal  hearing  acuity.  Tympanometr ic 
results  were  also  normal.  David's  oral  motor  functioning  was 
within  gross  normal  limits  with  the  exception  of  tongue  elevation 
and  rotarization.  With  those  activities  some  groping  tongue 
movement  was  observed.  Diadochokinetic  rates  were  slightly 
reduced  as  rate  of  speech  increased.  Articulation,  voice  and 
fluency  were  within  gross  normal  limits. 

Ms.  Pupulidry  recommended  that  David  participate  in  a 
regular  education  third  grade  classroom,  and  that  he  receive 
preferential  seating  as  close  to  the  teaching  area  as  possible  to 
limit  the  possibility  of  environmental  ambient  noise  and 
distractions.  She  also  recommended  that  David  receive  periodic 
re-instruction  and  reinforcement  of  major  classroom  material  to 
ensure  processing  at  every  level. 
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17.  An  educational  evaluation  was  conducted  by  Sandra  Coady  of 
Children's  Language  Institute  on  June  9,  1989.  (Exh.  S-17) 
Results  indicate  that  David  is  functioning  at  or  above  age  level 
in  all  areas  of  academic  achievement  tested  (mathematics, 
reading,  language  arts  and  general  knowledge).  David's  reading 
ability  appears  to  be  a  significant  strength  for  him,  with  sight 
vocabulary  within  the  mid-eigth  grade  range  and  reading 
comprehension  at  least  within  the  mid-sixth  grade  range.  David's 
fund  of  general  knowledge  also  falls  within  at  least  the  mid 
sixth  grade  range.  David's  math  development  is  essentially  within 
the  mid-third  grade  range,  however  his  computational  skills  are 
somewhat  lower  due  to  an  inability  or  unwillingness  to  compute 
addition  and  subtraction  problems  involving  regrouping.  According 
to  Ms.  Coady,  David's  weakest  area  appears  to  be  his  spelling 
ability,  with  performance  at  the  early  third  grade  level.  Poor 
manuscript  skills  were  noted  on  his  spelling  test. 

Ms.  Coady  recommended  that  David  participate  in  a  regular 
education  third  grade  classroom  with  preferential  seating  to 
maximize  his  attending  and  organizational  ability.  She  also 
recommended  that  he  receive  special  help  in  the  area  of  writing. 
According  to  Ms.  Coady,  this  service  could  be  delivered  either  in 
a  resource  room  setting  or  by  an  occupational  therapist. 

18.  A  evaluation  conference  was  held  at  the  Children's  Language 
Institute  on  June  14,  1989.  (Exh.  P-3)  At  Mrs.  E.'s  request 
personnel  from  Greenfield  Public  Schools  were  excluded  from  the 
conference.  Individual  reports  were  presented  and  discussed,  and 
staff  of  Children's-  Language  Institute  generated  the  following 
recommendations: 

1.)  David  should  be  placed  in  a  regular  public  school  third  grade 
classroom. 

2.)  David  should  be  given  preferential  seating  within  the 
classroom. 

3.)  David  should  receive  periodic  re-instruction  and 
reinforcement  of  classroom  materials. 

4.)  Since  David  needs  a  normalized  school  setting  to  avoid  loss 
of  self-esteem  the  teacher  should  adapt  his/her  classroom 
presentation  to  meet  David's  needs  in  sequencing  and  organizing. 

5.)  David  should  receive  some  support  services  in  handwriting 
skills  such  as  occupational  therapy  or  resource  room  help.  It  is 
possible  that  cursive  writing  is  easier  for  David  than  printing. 
Therefore,  he  may  not  need  this  service  when  cursive  writing 
becomes  the  mode  of  choice. 
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6.)  David  should  receive  occupational  therapy  twice  a  week  for  30 
minutes  each  session.  A  sensorimotor  approach  focused  on  dealing 
with  David's  visual  motor  integration  needs  should  be  used. 

19.  Mrs.  E.  withheld  the  reports  produced  by  Children's  Language 
Institute  from  Greenfield.  She  did  not  give  Greenfield  the 
conference  summary  report  until  exhibits  were  exchanged  just 
prior  to  this  hearing.  She  produced  four  of  the  remaining  reports 
at  a  mediation  conference  held  three  days  before  the  hearing  and 
turned  over  one  report  at  the  hearing  itself. 

20.  The  school's  only  witness  at  the  recent  hearing  was  Lawrence 
P.  Sweeney.  Mr.  Sweeney  became  Director  of  Special  Education  for 
Greenfield  on  July  1,  1989.  His  appointment  came  after  the 
initial  hearing  on  this  matter,  after  the  completion  of  the 
diagnostic  placement  ordered  on  a  result  of  that  hearing  and 
after  the  subsequent  TEAM  meetings  concerning  David's  educational 
program. 

21.  At  the  recent  hearing  Mr.  Sweeney  could  not  give  specific 
information  concerning  the  makeup  of  the  learning  disabled 
classroom  which  Greenfield  has  proposed  for  David.  At  the 
direction  of  the  Hearing  Officer  Mr.  Sweeney  forwarded  a  written 
composite  description  of  this  classroom  to  the  BSEA  and  Mrs.  E. 
one  week  after  the  hearing.  (Exh.  S-20)  The  class  has  eight  other 
children,  4  male  and  4  female  ranging  in  age  from  8|  to  10  years 
old.  According  to  WISC  scores  the  verbal  IQ's  of  the  students  in 
this  class  range  from  a  low  of  75  to  a  high  of  109;  their 
performance  IQs,  range  from  a  low  of  71  to  a  high  of  106  and 
their  full  scale  IQs  range  from  a  low  of  70  to  a  high  of  106.  As 
noted  on  the  profile  prepared  by  Greenfield  for  David's  1989-1990 
IEP,  WISC  scores  obtained  in  March,  1988  show  that  David  has  a 
verbal  IQ  of  127,  a  performance  I.Q.  of  108  and  an  overall  IQ  of 
121. 

The  reading  levels  of  the  students  in  the  classroom  proposed 
by  Greenfield  range  from  pre-reading  to  beginning  of  3rd  grade. 
The  recent  educational  testing  of  David  conducted  by  Children's 
Language  Institute  in  June  1989  indicates  that  reading  is  a 
significant  strength  for  him.  David's  sight  vocabulary  is  within 
the  mid-eighth  grade  range  and  his  reading  comprehension  is 
within  at  least  the  mid-sixth  grade  range.  (Exh.  S-17) 
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Three  of  the  children  in  the  classroom  proposed  by 
Greenfield  are  at  a  1st  grade  level  in  mathematics  and  5  of  the 
students  are  at  a  2nd  grade  level.  The  recent  educational 
evaluation  of  David  conducted  by  Children's  Language  Institute 
showed  that  his  mathematics  development  is  within  the  mid-third 
grade  range.  (Exh.  S-17) 

Five  of  the  children  in  the  classroom  proposed  by  Greenfield 
are  receiving  speech  services.  The  speech  and  language  evaluation 
of  David  conducted  by  Children's  Language  Institute  in  June  1989 
indicated  that  David's  receptive  and  expressive  language 
abilities  are  at  or  above  age  level.  (Exh.  S-15) 

Three  of  the  children  in  the  classroom  proposed  by 
Greenfield  are  receiving  psychological  services  of  an  unspecified 
nature . 

22.  The  Interim  Decision  issued  on  March  3,  1989  ordered 
Greenfield  to  "conduct  a  comprehensive  search  for  a  program  in  a 
public  or  private  special  education  setting  which  is  appropriate 
for  David."  Mr.  Sweeney  testified  that  Greenfield  conducted  a 
"paper  search"  of  available  programs,  but  he  could  not  give 
specific  information  as  to  what  programs  were  considered. 
Greenfield  did  send  applications  for  David's  admission  to 
Landmark  School  (Exh.  S-2)  and  Children's  Language  Institute 
(Exh.  S-3).  Landmark  School  rejected  Greenfield's  application  for 
a  residential  placement  for  David,  because  David  is  too  young  for 
such  a  placement  and  because  Landmark  is  not  equipped  to  handle 
David's  special  needs.  (Exh.  S-4)  Children's  Language  Institute 
rejected  Greenfield's  application  for  a  day  placement  for  David. 
After  conducting  a  comprehensive  set  of  evaluations  (Exh.  S-15 
through  S-18  and  Exh.  P-3),  Children's  Language  Institute 
recommended  that  David  attend  a  regular  education  classroom  in  a 
public  school  setting. 

23.  The  Interim  Decision  issued  on  March  3,  1989  states,  "David's 
educational  program  should  include  computer  training  and  regular 
use  of  a  computer.  Specific  means  for  relaxing  and  altering 
performance  requirements  shall  be  devised  in  order  to  decrease 
the  frustration  David  experiences  in  the  classroom."  At  the 
recent  hearing  Mrs.  E.  testified  that  during  the  diagnostic 
placement  David  did  not  have  regular  access  to  a  computer  and 
that  the  computer  he  infrequently  did  use  did  not  have  a  working 
printer.  Mr.  Sweeney  did  not  have  information  concerning  David's 
use  of  a  computer  during  the  diagnostic  period.  Mr.  Sweeney 
testified  and  that  he  did  not  know  whether  the  classroom  for 
learning  disabled  children  proposed  by  Greenfield  has  its  own 
computer  and  printer,  which  would  be  readily  available  for  David. 
In  its  closing  argument  Greenfield  states  "A  computer  and  printer 
will  be  available  to  David  during  each  day." 
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24.  For  at  least  the  past  three  years  David  has  not  started 
school  alongside  his  peers.  Because  Mrs.  E.  disagreed  with  the 
IEPs  proposed  by  Greenfield  she  kept  David  out  of  school  for  one 
month  at  the  beginning  of  the  1987-1988  academic  year  and  for 
seven  months  during  the  1988-1989  academic  year.  School  had  been 
in  progress  for  over  a  week  at  the  time  of  the  recent  hearing, 
but  David  had  not  been  in  attendance. 

25.  In  its  closing  argument  Greenfield  states  that  in  addition  to 
the  services  listed  on  the  1989-1990  IEP,  it  would  agree  to 
provide  "a  1:1  aide  for  breakfast  and  lunch,  transportation  to 
and  from  school,  and  monitoring  by  the  L.D.  teacher  every  two 
weeks."  Greenfield  also  states  that  it  is  not  willing  to  provide 
occupational  therapy  services  despite  the  fact  that  Children's 
Language  Institute  recommended  these  services.  According  to 
Greenfield,  "the  recommendation  for  OT  [has]  very  little 
substantive  basis  according  to  the  test  results". 

FINDINGS  AND  CONCLUSIONS 

After  a  careful  review  of  all  the  evidence  presented  in  this 
matter,  I  find  the  IEP  proposed  by  Greenfield  is  not  reasonably 
calculated  to  provide  the  maximum  feasible  educational  benefit  to 
David  in  the  least  restrictive  setting. 

It  is  apparent  that  both  parties  have  failed  to  act  with 
David's  best  interest  at  heart.  They  ignored  directives  set  forth 
in  the  interim  decision  and  the  findings  of  the  diagnostic 
placement.  As  a  result,  this  controversy  has  been  prolonged  and 
David  has  been  denied  his  right  to  an  appropriate  educational 
program. 

Prior  to  the  initial  hearing  on  this  matter,  Mrs.  E. 
withheld  a  number  of  reports  stemming  from  an  evaluation  of  David 
conducted  by  Children's  Hospital.  The  Interim  Decision  states 
that  it  is  essential  for  the  school  to  have  access  to  the  full 
results  of  comprehensive  testing.  Mrs.  E.  was  ordered  to  either 
produce  all  of  the  Children's  Hospital  reports  or  make  David 
available  for  another  comprehensive  evaluation.  The  decision 
noted  "it  would  be  extremely  unfortunate  to  subject  David  to  an 
unnecessary  repetition  of  extensive  testing  which  would  undoubtly 
be  stressful  for  him  and  increase  his  self-doubt  and  confusion." 

Mrs.  E.  did  deliver  the  remaining  Children's  Hospital 
reports  to  the  school  after  the  Interim  Decision  was  issued 
however,  she  subsequently  requested  another  independent 
evaluation  of  David.  In  June  1989  David  again  underwent  a 
comprehensive  battery  of  assessments  this  time  at  Children's 
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Language  Institute.  At  the  conclusion  of  these  assessments 
Children's  Language  Institute  arranged  a  conference  to  review 
results  and  discuss  recommendations.  At  Mrs.  E.'s  request 
Greenfield  was  excluded  from  this  conference.  Moreover,  Mrs.  E. 
again  refused  to  provide  Greenfield  with  all  of  the  reports 
stemming  from  the  evaluation  until  a  few  days  before  the  hearing. 
It  is  troubling  that  Mrs.  E.  would  unnecessarily  subject  David  to 
the  stress  of  an  additional  evaluation  and  then  again  refuse  to 
share  the  results  with  the  school.  This  pattern  of  behavior  is 
contrary  to  the  goal  of  developing  an  appropriate  educational 
plan  for  this  child. 

Of  grave  concern  is  the  fact  that  for  at  least  the  third 
year  in  a  row  David  was  kept  home  from  school  when  classes 
commenced  in  September.  As  noted  in  the  Interim  Decision, 
withholding  David  from  school  is  not  only  a  violation  of 
compulsory  attendance  laws,  but  is  also  an  action  that  is 
unquestionably  harmful  for  this  young  child. 

For  its  part,  Greenfield  has  been  unwilling  or  unable  to 
understand  and  address  David's  special  needs. 

The  evaluation  conducted  by  Children's  Hospital  in  December 
1988  identified  motor  output  difficulties  that  hamper  David's 
superior  cognitive  skills  and  cause  him  frustration  in  the 
classroom.  In  accordance  with  the  recommendation  of  Children's 
Hospital,  the  Interim  Decision  ordered  computer  training  and 
regular  use  of  a  computer  for  David.  Yet  the  evidence  suggests 
that  during  his  diagnostic  placement  David  had  at  best  limited 
access  to  a  computer  and  little  if  any  computer  training.  The 
evidence  also  suggests  that  as  of  the  hearing  date,  the  classroom 
Greenfield  recommended  for  1989-1990  academic  year  did  not  have  a 
working  computer  and  printer  that  would  be  readily  available  to 
David. 

The  Interim  Decision  states,  "It  would  appear  that  neither 
the  self-contained  classroom  in  Greenfield  for  behaviorally 
disabled  children,  nor  that  for  learning  disabled  children  is 
appropriate  for  David".  Greenfield  was  ordered  to  conduct  a 
comprehensive  search  for  a  program  in  a  public  or  private 
educational  setting  which  is  appropriate  for  David.  Greenfield 
failed  to  comply  with  this  order.  It  sent  applications  to  two 
private  schools  which  were  not  appropriate  for  David  and  which 
did  not  accept  him  for  admission.  It  apparently  did  not 
investigate  neighboring  public  schools  and  it  certainly  did  not 
design  a  suitable  program  for  David  in  the  Greenfield  Public 
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School  System.  Instead,  Greenfield  went  from  an  IEP  which  would 
place  David  in  its  self-contained  classroom  for  behaviorally 
disabled  children  to  an  IEP  which  would  place  David  in  its  self- 
contained  classroom  for  learning  disabled  children.  Again, 
neither  classroom  is  acceptable  for  David. 

The  inappropriateness  of  the  classroom  for  learning  disabled 
children  is  made  abundantly  clear  by  the  one  page  description  of 
its  makeup  provided  by  Greenfield  after  the  close  of  the  hearing. 
On  every  descriptive  measure  covered  ( IQ  scores,  reading  levels, 
mathematics  levels,  language  abilities),  the  children  in  this 
classroom  are  functioning  below  David.  Placing  David  in  this 
classroom  would  have  a  negative  impact  on  his  self  esteem  and 
leave  him  bored  and  frustrated.  David  desperately  needs  positive 
experiences  working  alongside  his  peers.  It  is  most  unlikely  that 
this  would  happen  in  the  Classroom  proposed  by  Greenfield  given 
the  disparity  in  operational  grade  levels  between  David  and  the 
other  children  in  the  class.  David  would  either  be  isolated  or 
working  on  material  far  below  his  ability.  The  classroom 
Greenfield  selected  is  overly  restrictive  and  would  not  provide 
David  with  the  maximum  feasible  educational  benefit. 

While  I  cannot  help  questioning  Greenfield's  committment  and 
ability  to  provide  an  appropriate  educational  program  for  David, 
the  evidence  suggests  that  David's  needs  can  be  met  in  a 
carefully-designed  program  within  a  public  school  setting.  The 
information  needed  to  tailor  such  a  program  is  certainly 
available,  but  it  has  been  disregarded. 

On  extensive  testing  conducted  prior  to  the  initial  hearing 
David's  performance  across  substantive  areas  was  dramatically 
uneven.  Reading  ability  is  a  clear  strength  for  David,  while 
spelling  and  math  are  areas  of  weakness.  An  evaluation  conducted 
by  Children's  Hospital  in  December  1988  indicated  that  David's 
superior  cognitive  abilities  are  hampered  by  organizational, 
attentional  and  output  difficulties.  The  disparity  between 
David's  knowledge  and  reasoning  skills  on  the  one  hand  and  output 
difficulties  on  the  other  are  such  as  to  produce  a  high  level  of 
frustration,  that  may  manifest  itself  behaviorally  in  the 
classroom.  Children's  Hospital  concluded  that  David  would  be 
managed  best  in  a  setting  that  could  adequately  challenge  him  and 
provide  an  outlet  for  his  intellectual  strengths,  while 
accommodating  his  production  difficulties.  According  to 
Children's  Hospital,  the  goal  in  drafting  a  plan  for  David  should 
be  to  minimize  the  disparity  between  his  knowledge  and 
understanding  on  the  one  hand  and  his  ability  to  produce  on  the 
other,  in  general  by  relaxing  production  requirements  and 
providing  alternate  modes  of  output. 
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At  the  conclusion  of  the  initial  hearing  the  BSEA  ordered  a 
diagnostic  placement  for  David.  The  Interim  Decision  set  forth 
specific  components  to  be  included  in  David's  program. 

The  evidence  presented  at  this  hearing  indicates  that  David 
functioned  well  during  the  diagnostic  placement.  He  had  some 
difficulties  with  peer  interaction,  which  is  not  surprising  given 
his  extended  isolation  from  peers  prior  to  the  placement. 
According  to  David's  resource  room  teacher,  David  benefited  from 
a  learning  environment  with  clear,  consistent  guidelines  for  work. 
and  behavior  expectations.  The  teacher  found  various  program 
components  to  be  effective,  including  modifications  for  written 
output,  enrichment  activities  based  on  David's  reading  ability 
and  interests,  use  of  manipulatives ,  and  behavior  management 
techniques . 

At  a  meeting  held  on  May  17,  1989,  the  TEAM  recommended  a 
continuation  of  the  services  in  place  during  the  diagnostic  for 
the  remainder  of  the  academic  year.  At  a  meeting  held  on  May  30, 
1989,  Greenfield  proposed  a  dramatically  different  program  for 
David  during  the  1989-1990  academic  year,  namely  placement  in  the 
self-contained  classroom  for  children  with  learning  disabilities. 
Greenfield  has  offered  no  reasonable  explanation  for  its  change 
in  position.  It  appears  that  Greenfield  effectively  ignored  the 
findings  of  the  diagnostic  placement. 

Finally,  the  results  of  an  evaluation  conducted  by 
Children's  Language  Institute  in  June  1989  confirm  that  the  plan 
proposed  by  Greenfield  is  inappropriate  for  David.  Children's 
Language  Institute  strongly  recommended  a  normalized  school 
setting  for  David  with  specific  classroom  adjustments  to  address 
his  special  needs. 

Therefore,  I  am  ordering  that  David  immediately  be  placed  in 
a  regular  education  third  grade  classroom.  At  all  times  David 
shall  be  given  preferential  seating  in  the  classroom,  as  close  to 
the  teacher  as  possible  to  limit  distractions.  David  shall  be 
mainstreamed  for  non-academic  subjects,  social  studies,  science 
and  reading.  He  should  be  placed  in  an  advanced  reading  program 
compatible  with  his  6th  grade  comprehensive  skills  and  8th  grade 
sight  vocabulary.  To  ensure  that  David  processes  information  at 
every  level  his  teacher  will  provide  periodic  reinstruction  and 
reinforcement  of  classroom  materials.  In  addition  one  half  hour 
of  review  and  organizational  assistance  shall  be  provided  in  the 
resource  room  at  the  end  of  each  school  day. 
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A  personalized  instructional  arithmetic  program  shall  be 
designed  for  David  and  provided  in  the  resource  room.  The  program 
should  be  highly-structured,  incorporate  remediative  and  support 
features,  and  employ  concrete  models  and  manipulatives .  David 
shall  also  receive  remedial  instruction  in  spelling. 

David's  educational  program  shall  include  computer  training 
and  regular  use  of  a  computer.  So  as  to  leave  no  room  for  doubt, 
this  means  a  working  computer  and  printer  shall  be  availabe  in 
both  the  resource  room  and  the  regular  classroom  for  David's 
daily  use.  Other  means  of  relaxing  performance  requirements 
(e.g.,  use  of  dictation  and  short  answer  assignments)  shall  be 
used  as  often  as  possible. 

David  shall  continue  in  individual  therapy.  In  consultation 
with  his  individual  therapist,  the  school  shall  implement  a 
behavioral  management  approach  for  David.  The  approach  shall 
include  review  of  expectations,  positive  reinforcers  and 
immediate  verbal  praise,  as  these  were  found  to  be  effective 
during  the  diagnostic  placement. 

In  addition,  David  shall  participate  in  group  counseling 
with  appropriate  peers.  This  service  shall  be  geared  towards  the 
development  of  improved  social  skills  and  self-esteem. 

David  shall  also  receive  two,  one  half  hour  sessions  of 
occupational  therapy  per  week.  The  occupational  therapist  shall 
use  a  sensorimotor  approach,  focused  on  David's  visual  motor 
integration  needs. 

The  history  of  this  case  indicates  that  David  is  a  child  at 
risk.  His  mother  has  denied  him  access  to  school  and  Greenfield 
has  denied  him  access  to  appropriate  services.  Therefore,  I  am 
forwarding  a  copy  of  the  decision  to  the  Greater  Springfield 
Regional  Office  of  the  Department  of  Education  and  asking  that 
office  monitor  the  implementation  of  David's  program.  If 
Greenfield  can  not  provide  the  services  described  above,  it  shall 
immediately  arrange  for  and  fund  a  placement  in  a  nearby  public 
school  system  that  can  meet  David's  needs.  If  Greenfield  does  not 
comply  with  this  decision,  the  Regional  Office  will  contact  the 
Hearing  Officer  and  this  case  will  be  sent  to  the  Legal  Office  of 
the  Department  of  Education  for  enforcement. 
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ORDER 

The  1989-1990  IEP  proposed  by  Greenfield  is  not  reasonably 
calculated  to  provide  the  maximum  feasible  educational  benefit  to 
David  in  the  least  restrictive  setting.  Greenfield  shall 
immediately  develop  an  educational  program  which  includes  the 
components  outlined  in  this  decision  and  this  plan  shall  be 
implemented  as  a  502.3  placement.  If  Greenfield  cannot  provide 
the  required  services,  then  they  shall  arrange  for  and  fund 
David's  placement  in  a  nearby  public  school  system  that  can  meet 
David ' s  needs . 
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IN  RE:   SANDRA  C.  BSEA  #89-0345 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  Ch.  71B,  30A,  and 
15,  29  U.S.C.  1401  throught  1461,  29  U.S.C.  794,  and  the 
regulations  promulgated  under  those  statutes.  A  compliance 
hearing  was  held  in  the  above-entitled  matter  on  October  30, 
1989,  at  the  Greater  Springfield  Regional  Educational  Center  in 
Chicopee,  MA.  Those  present  for  ail  or  part  of  the  proceeding 
were : 

Mr.  &  Mrs.  C.  -Parents 

Carlos  Santiago  -Social  Worker,  Dept.  of 

Public  Health 

Marianne  Morrell-Schumann    -Elementary  Department  Head- 
Willie  Ross  School 

Diane  Shaughnessy  -Student  Service  Coordinator- 

Willie  Ross  School 

Terrell  Clark  -Psychologist-Boston  Children's 

Hospital 

Allan  Menkel  -Director  of  Special  Education- 

Easthampton  Public  Schools 

Matthew  Engel  -Attorney  for  Student 

John  Teahan  -Attorney  for  Easthampton 

Lindsay  Byrne  -Hearing  Officer,  BSEA 

The  official  record  of  the  hearing  consists  of  four  exhibits 
submitted  by  the  parents,  two  exhibits  submitted  by  the  school, 
and  approximately  three  hours  of  recorded  oral  testimony.' 
Administrative  notice  is  taken  of  the  prior  decison  in  this 
matter.  The  parties  stipulated  that  the  findings  in  that  decision 
concerning  Sandra's  learning  characteristics  and  the  program  at 
the  American  School  for  the  Deaf  would  form  the  continuing 
factual  basis  for  the  compliance  decision.  (Items  1,2,3,4  and  6 
of  Decision  in  BSEA  #89-0345.)  Both  parties  made  oral  closing 
statements  at  the  hearing,  and  the  record  closed  on  October  30, 
1989. 

ISSUE 

Whether  Easthampton  Public  Schools  has  substantially 
complied  with  the  Order  issued  on  April  3,  1989,  in  the  above- 
entitled  matter? 
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PARENT'S  POSITION 

Through  continued  placement  at  the  Willie  Ross  School, 
Easthampton  has  failed  to  address  the  issues  identified  as 
critical  components  of  an  appropriate  educational  program  for 
Sandra:  accessible  social  language  and  prevocational  training. 
Despite  some  change  in  program  location,  and  the  passage  of  six 
months  sicne  entry  of  the  Order  outlining  necessary  changes, 
Easthampton  has  not  ensured  any  significant  modifications  in 
Sandra's  program.  Parents  therefore  seek  a  502.6  placement  at  the 
American  School  for  the  Deaf  which  does  offer  all  the  elements  of 
an  appropriate  educational  program. 

SCHOOL'S  POSITION 

The  location  change  of  the  Willie  Ross  classroom  makes  the 
program  more  suitable  for  Sandra's  language  needs.  An  after- 
school  and  Saturday  recreation  program  has  been  started,  thought 
the  parents  have  not  taken  advantage  of  it.  Sandra's  teacher 
recommends  against  pre-vocational  training  at  this  time.  Thus 
Sandra's  current  502.5  placement  at  the  Willie  Ross  School 
complies  with  the  order  issued  in  April,  1989. 

SUMMARY  OF  THE  EVIDENCE 

There  is  little  dispute  about  the  facts,  thus  they  may  be 
briefly  summarized: 

1.)  Sandra  is  a  twelve  year  old  profoundly  deaf,  multi- 
handicapped  student.  She  has  attended  the  Willie  Ross  School  for 
the  Deaf  since  September,  1984.  Last  year  the  parents  requested 
that  Easthampton  place  Sandra  at  the  American  School  for  the  Deaf 
on  a  residential  basis.  After  a  full  hearing,  a  BSEA  decision  was 
issued  finding  that  while  the  day  placement  at  Willie  Ross  was 
appropriate,  it  was  insufficient.  The  BSEA  ordered  Easthampton  to 
locate  or  develop  an  after-school  program  for  Sandra  which  would 
provide  regular  exposure  to  age-appropriate  hearing-impaired 
peers  who  use  a  visual  language  for  communication,  as  discussed 
by  Dr.  Clark.  The  after-school  program  was  also  to  have  offered 
prevocational  activities  since  that  was  an  area  of  need  targeted 
by  Dr.  Clark  but  unavailable  throught  the  Willie  Ross  Day 
placement. 

2.)  In  May,  1989,  the  Team  amended  Sandra's  IEP  pursuant  to  the 
BSEA  decision,  to  provide  for  her  participation  in  a  recreation 
club  once  a  month.  There  is  no  evidence  that  this  amendment  was 
implemented.  (S-l) 
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3.)  On  August  23,  1989,  the  parties  developed  a  502.9  IEP, 
calling  for  Sandra's  placement  in  a  new  classroom  at  the  Willie 
Ross  School.  (P-l)  The  diagnostic  questions  were  to  be  answered 
by  Dr.  Clark. 

The  class  has  five  students,  including  Sandra,  three  girls 
and  two  boys,  ranging  in  age  from  10-13.  One  student  is  hearing, 
with  no  spoken  language.  Two  students  are  hard  of  hearing  and 
respond  well  to  oral  language.  Two  students  are  deaf  and  require 
manual  communication.  All  students  have  additional  and  differeing 
special  needs.  The  class  in  sited  at  a  regular  public  elementary 
school,  along  with  two  other  Willie  Ross  classes.  Sandra's  class 
is  designed  for  multi-handicapped  students.  The  two  other  Willie 
Ross  classes  contain  hearing-impaired  students  with  no  or  minimal 
additional  handicaps.  There  is  daily  contact  among  the  three 
classes  at  recess,  lunch,  and  specials.  Sandra  could  be 
"mainstreamed"  into  the  other  Willie  Ross  classes  when  her  skills 
develop.  There  are  nineteen  students  in  the  combined  Willie  Ross 
programs.  About  half  are  competent  signers.  (Morreil-Shumann; 
Clark) 

4.)  Dr.  Clark  observed  Sandra  in  the  Willie  Ross  program  on 
October  1,,  1989.  (P-3)  She  testified  that  while  the  new  site 
offered  Sandra  greater  opportunities  for  interaction  with  her 
peers  than  the  Norway  St.  site,  she  observed  no  spontaneous 
interaction  on  Sandra's  part.  Sandra  has  physical  proximity  to  12 
or  18  other  deaf  students  at  Meadowbrook,  but  Sandra  does  not 
have  the  skills  to  create  or  support  friendships.  The  program, 
while  clearly  better  for  Sandra  than  Norway  St.,  still  lacks 
structured,  supervised  opportunities  to  build  social  skills  and 
stimulate,  informal  language  development.  Also  the  program  does 
not  include  prevocational  activities  which  Sandra  needs  to  start 
now  because  it  takes  so  long  for  her  to  learn  new  things,  and 
because  her  interest  will  be  piqued  and  maintained  if  lessons  are 
focused  on  adult  living  and  independece.  (Clark) 

Dr.  Clark  testified  that  Sandra's  social  and  behavioral 
progress  at  Willie  Ross  show  that  the  program  has  had  some 
success,  and  indicates  the  potential  for  accelaration  in  the 
accumulation  of  skills  at  a  more  intensive  program.  Sandra's 
language  skills  have  remained  at  about  the  same  7-8  year  old 
level  for  the  past  two  years.  (see  confirming  testimony  of 
Morrell-Schumann)  .  As  she  did  last  year,  Sandra  needs  a  language 
rich  environment  where  all  individuals  are  competent  in  sign 
language  and  all  interactions  are  mediated  by  a  common  mode  of 
communication.  Sandra  needs  more  access  to  language  that  is 
perceptible  to  her,  and  to  peer  models  of  language  use  and 
socialization,  than  is  currently  available  through  Willie  Ross, 
to  progress  commensurate  with  her  potential.  The  American  School 
for  the  Deaf  offers  the  type  of  language  rich  environment  that 
will  permit  Sandra  to  derive  the  maximum  feasible  benefit  from 
her  education.  (Clark) 
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5.)  As  of  October  30,  1989,  Willie  Ross  had  hosted  two  after 
school  recreational  events:  a  hayride  and  halloween  games.  Sandra 
did  not  attend  the  events  due  to  transportation  arrangements.  Bi- 
monthly after-school  events  are  planned  throughout  the  year. 
( Shaughnessy ;  Mr.  C.)  The  recreational  club  has  held  two  Saturday 
activities  since  the  start  of  the  school  year.  Because  of  her  age 
Sandra  was  not  eligible  to  participate  in  either  of  them. 
(Shaughnessy)  No  other  evidence  of  after-school  programming  plans 
or  options  was  offered. 

FINDINGS  AND  CONCLUSIONS 

After  a  careful  review  of  all  the  evidence  and  arguments 
presented  in  this  matter,  it  is  my  determination  that  Easthampton 
has  without  good  cause,  failed  to  substantially  comply  with  the 
BSEA  Order  entered  in  this  matter  in  April,  1989.  To  meet 
Sandra's  undisputed  and  unmet  need  for  socialization  and  pre- 
vocational  activities  in  an  accessible  language  environment,  the 
prior  decision  required  Easthampton  to  locate  or  develop  an 
after-school  program  to  address  these  issues.  While  initially  it 
amended  the  IEP  to  reflect  an  after-school  program,  the  one 
meeting  per  month  surely  could  not  be  contemplated  as  a 
reasonable  response  given  the  intensity  of  Sandra's  need  ant  the 
thrust  of  the  expert  witness  Dr.  Clark's  testimony  at  the 
hearing.*  Moreover,  the  proposed  program  was  never  implemented. 

This  year,  despite  the  passage  of  four  months  in  which  to 
plan  and  develop  an  appropriate  extended  day  program  no  new 
programming  was  offered.  The  af ter-schcool  activities  and  the 
recreational  club  were  the  same  "opportunities"  Sandra  had  been 
offered  in  prior  years  at  Willie  Ross.  And,  as  the  testimony 
established,  Sandra  had  about  the  same  chance  to  participate  as 
before:  virtually  none.  There  was  no  evidence  that  the  proferred 
social  activites  were  designed  with  Sandra's  needs  in  mind,  nor 
that  they  were  modified,  augmented,  or  geared  toward  specific 
activities  in  response  to  the  BSEA  Order. 


*Indeed  the  frequency  and  duration  of  all  offered  activities  was 
so  minimal  that  it  could  not  be  judged  to  be  an  adequate  response 
to  the  order  under  any  reasonable  reading.  The  paucity  of 
allocated  time,  in  itself,  would  be  a  sufficient  basis  for  a 
finding  of  non-compliance. 
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It  is  abundantly  clear  from  the  evidence  that  Easthampton 
relied  upon  the  Willie  Ross  school  to  provide  the  after-school 
programming  contemplated  by  the  BSEA.  Yet  there  is  no  evidence 
that  Easthampton  took  the  initiative  to  design  appropriate 
activities,  suggest  the  time  or  methods  to  be  employed,  target  a 
peer  group,  provide  a  site,  a  teacher,  or  transportation.  Indeed 
there  is  no  evidence  that  Easthampton  took  any  action  other  than 
holding  a  cursory  Team  meeting  in  response  to  the  BSEA  Order. 

It  is  also  abundantly  clear  that  the  after-school  program 
offered  by  Willie  Ross  neither  addresses  the  concerns  outlined  in 
the  BSEA  decision,  nor  is  appropriately  tailored  either  in  focus 
or  time  to  meet  Sandra's  special  needs.  The  after-school  program 
was  to  have  been  the  school's  opportunity  to  provide  the 
environment  and  services  identified  by  Dr.  Clark  as  key 
ingredients  missing  from  Sandra's  program:  socialization  with 
hearing-impaired  peers  in  a  visual-language  rich  environment  and 
prevocational  activities.  Neither  Easthampton  nor  Willie  Ross 
took  advantage  of  this  opportunity. 

Easthampton  attempted  to  show  at  the  compliance  hearing  that 
Sandra's  program  and  learning  needs  had  changed  sufficiently  to 
negate  the  need  for  the  after-school  component  and  the 
prevocational  activities.  No  convincing  evidence  was  offered  to 
buttress  this  view.  On  the  contrary  Dr.  Clark,  while  clearly 
impressed  with  the  Willie  Ross  teacher  and  class  as  far  as  it 
went,  reiterated  her  expert  conclusion  that  Sandra  needs  a  more 
language  accessible  environment  and  a  more  prevocational  focus 
than  Willie  Ross  is  able  to  offer  at  this  time.  Given  that  the 
two  schools  were  unable  to  devleop  a  comprehensive  augmentive 
socialization/communication/prevocational  component  for  Sandra 
over  six  months,  and  that  Sandra  still  neds,  according  to  the 
preponderance  of  the  evidence,  this  input  in  order  to  learn  to 
her  potential,  it  is  time  to  turn  to  a  program  that  offers  the 
necessary  services  without  further  delay.  The  parties  have 
stipulated  that  the  Americal  School  for  the  Deaf  offeres  the 
environment  and  activities  noted  by  Dr.  Clark  as  necessary  for 
Sandra  to  receive  the  maximum  feasible  educational  benefit  from 
her  placement.  The  appropriate  remedy  for  Easthampton ' s 
unexecused  non-compliance  with  the  BSEA  Order  is  Sandra's 
immediate  placement  in  a  program  that  can  provide  all  the 
appropriate  educational  services  outlined  in  the  prior  decision. 
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ORDER 

Easthampton  has  failed,  without  good  cause,  to  comply  with 
an  order  of  the  BSEA  entered  April  3,  1989.  Easthampton  is  hereby 
ordered  to  develop  an  IEP  calling  for  Sandra's  placement  at  the 
American  School  for  the  Deaf,  and  to  facilitate  her  entry  into 
that  progra,  within  the  next  thirty  days. 
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DEC  I  * 


IN  RE:   MICHAEL  F.  BSEA  #89-0466 


DECISION  ON  MOTION  TO  DISMISS  THE  APPEAL 


This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15, 
30A  and  71B;  20  U.S.C.  1401  et  seq;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 

The  evidence  consisted  of  Parents  Exhibits  labelled  P-l 
through  P-27;  Sandwich  Public  Schools  (Sandwich)  Exhibits 
labelled  S-l  through  S-34;  and  Hearing  Officer  Exhibits  labelled 
HO-1  through  HO- 6. 

STATEMENT/HISTORY  OF  THE  CASE 

A  pre-hearing  conference  was  held  on  June  13,  1989.  At  the 
conclusion  of  that  conference  the  parties  agreed:  1)  that  by  July 
10,  1989  Parents  would  inform  the  Hearing  Officer  whether  or  not 
they  intended  to  pursue  their  appeal;  2)  that  if  so,  Sandwich 
would  then  file  a  written  motion  to  dismiss  the  case  by  August 
15,  1989;  3)  that  Parents  would  respond  to  Sandwich's  motion,  in 
writing,  by  August  29,  1989;  and  4)  that  the  motion  to  dismiss 
would  be  decided  based  upon  the  parties  written  arguments. 

On  July  10,  1989  Parents  indicated  that  they  would  pursue 
their  appeal.  On  August  15,  1989  Sandwich  filed  a  motion  to 
dismiss  the  case  with  accompanying  documents  which  was  received 
at  BSEA  on  August  16,  1989.  Because  Parents  sent  their  response 
to  an  incorrect  address  their  response,  with  accompanying 
documents,  was  not  received  at  BSEA  until  September  7,  1989. 

The  original  appeal  involved  only  one  issue.  However,  in 
Sandwich's  motion  to  dismiss  the  appeal,  it  raised  an  additional 
issue.  Further,  in  Parents'  reponse  to  Sandwich's  motion  to 
dismiss  the  appeal,  Parents  raised  other  issues  they  wished  the 
Hearing  Officer  to  consider.  In  light  of  the  additional  issues 
raised,  the  Hearing  Officer  scheduled  a  hearing  to  determine 
whether  or  not  the  original  issue  or  one,  any  or  all  of  the 
additional  issues  raised  by  Parents  or  Sandwich  should  be 
dismissed  or  proceed  to  hearing  (HO-1).  This  hearing  was 
initially  scheduled  for  October  12,  1989  but  was  rescheduled  for 
October  25,  1989.  Neither  Parents  nor  any  representatives  of 
Parents  either  appeared  at  the  hearing  on  October  25,  1989  or 
notified  either  the  Hearing  Officer  or  Sandwich  that  Parents 
would  not  be  present.  Sandwich  made  a  motion  for  the  Hearing 
Officer  to  decide  whether  or  not  to  dismiss  the  issues  in  dispute 
without  reconvening  the  hearing  but  based  upon  the  documentation 
and  arguments  already  presented  (HO-2). 
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The  Hearing  Officer  had  several  conversations  with  Mr.  F.  on 
October  26,  1989  and  November  1,  1989  which  were  memorialized  in 
letters  of  October  26,  1989  (HO-3)  and  November  3,  1989  (HO-4). 
Parents  have  taken  no  further  action.  On  November  16,  1989 
Sandwich  requested  that  its  motion  to  dismiss  this  appeal  be 
granted  (HO-5).  On  November  22,  1989  the  Hearing  Officer  ruled 
that  he  would  proceed  to  decide  whether  or  not  to  dismiss  the 
issues  in  dispute  based  upon  the  documentation  and  written 
arguments  already  submitted,  without  reconvening  the  hearing  (HO- 
6). 

ISSUES  IN  DISPUTE 

1.)  Can  Sandwich  be  found  responsible  to  reimburse  Parents  for 
their  unilateral  placement  of  Michael  at  Falmouth  Academy  for  the 
1988-1989  school  year? 

2)  Is  Sandwich  responsible  to  reimburse  Parents  for  three 
evaluations  of  Michael  performed  at  Children's  Hospital  Medical 
Center  during  1988? 

3)  Are  Parents  entitled  to  a  written  ruling  on  Sandwich's  alleged 
failure  to  provide  services  mandated  by  Michael's  1987-1988 
Individual  Education  Plan? 

4)  Can  Sandwich  be  ordered  to  provide  Michael  an  independent 
evaluation  as  requested  by  Parents  in  August  1988  and  July  1989? 

5)  Is  Sandwich  entitled  to  costs  for  its  expense  in  defending 
against  this  claim? 

ISSUE  #1 

Parents  moved  from  Mansfield  to  Sandwich  and  Michael  was 
enrolled  in  the  Sandwich  Public  Schools  in  September  1987  for  his 
6th  year  grade.  Michael  came  to  Sandwich  with  an  accepted 
Individual  Education  Plan  (IEP)  for  the  1987-1988  school  year 
written  by  Mansfield.  This  IEP  provided  a  502.2  prototype  program 
under  which  Michael  received  3  3/4  hours  of  special  education 
services  each  week  (S-l).  Michael  spent  the  majority  of  his 
school  day  in  regular  education.  For  the  1988-1989  school  year 
(Michael's  7th  grade)  Sandwich  proposed  a  502.2  IEP  which  would 
have  provided  Michael  with  4i  hours  of  special  education  services 
per  week  (S-12).  Michael  would  have  spent  the  majority  of  his 
school  day  in  regular  education.  Parents  rejected  this  IEP  during 
the  1988  summer.  Parents  unilaterally  placed  Michael  at  the 
Falmouth  Academy  for  the  1988-89  school  year.  Parents  now  seek 
retroactive  reimbursement  from  Sandwich  for  the  tuition  and 
transportation  expenses  incurred  by  them  resulting  from  their 
unilateral  placement  of  Michael  at  Falmouth  Academy  for  the  1988- 
1989  school  year.  Parents  contend  that  Falmouth  Academy  was  the 
least  restrictive  setting  for  Michael  during  the  1988-1989  school 
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year  because  he  was  in  a  regular  classroom  with  peers  rather  than 
having  to  go  to  the  resource  room  for  special  education  services. 
Parents  further  contend  that  Michael's  superior  intellectual 
ability  is  a  special  education  need.  Finally,  Parents  contend 
that  Michael's  combination  of  neurological  difficulties,  superior 
intellect  and  school  adjustment  difficulties  are  unique  and 
"require  a  unique  educational  plan  which  Sandwich  is  unable  to 
provide. "  (P-l) . 

Sandwich's  motion  to  dismiss  this  appeal  as  to  ISSUE  #1  is 
GRANTED.  My  analysis  follows. 

The  preamble  to  M.G.L.  Chapter  71B  provides: 

It  is  the  purpose  of  this  act  to  provide  for  a 
flexible  and  uniform  system  of  special  education 
program  opportunities  for  all  children  requiring 
special  education.  Emphasis  added. 

M.G.L.  c.71B  s.l  defines  "Special  education"  as: 

Educational  programs  and  assignments  namely 
special  classes,  programs  or  services  designed 
to  develop  the  eductional  potential  of  children 
with  special  needs .. .Emphasis  added. 

M.G.L.  c.71B  s.l  defines  "School  age  child  with  special  needs" 
as: 

A  school  age  child  who,  because  of  temporary  or 
more  permanent  adjustment  difficulties  or 
attributes  arising  from  intellectual,  sensory, 
emotional  or  physical  factors,  cerebral  dysfunctions, 
perceptual  factors  or  other  specific  learning 
impairments,  or  any  combination  thereof,  is  unable 
to  progress  effectively  in  a  regular  school 
program  and  requires  special  classes,  instruction, 
periods,  or  other  special  education  services. . . 
Emphasis  added. 

20  U.S.C.  1400(c)  delineates  the  purpose  of  the  Act: 

...to  assure  that  all  handicapped  children  have 
available  to  them... a  free  and  appropriate  public 
education  which  emphasizes  special  education  and 
related  services  designed  to  meet  their  unique 
needs .. .Emphasis  added. 
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20  U.S.C.  1401(18)  provides: 

The  term  "free  appropriate  public  education" 
means  special  education  and  related  services 
which  (A)  have  been  provided  at  public 
expense,  under  public  supervision  and 
direction,  and  without  charge,  (B)  meet  the 
standards  of  the  State  educational  agency. . . 
Emphasis  added. 

20  U.S.C.  1401(1)  provides: 

The  term  "handicapped  children"  means  mentally 
retarded,  hard  of  hearing,  deaf,  speech  or 
language  impaired,  visually  handicapped, 
seriously  emotionally  disturbed,  orthopedi- 
cally  impaired,  or  other  health  impaired 
children,  or  children  with  specific  learning 
disabilities,  who  by  reason  thereof  require 
special  education  and  related  services. 
Emphasis  added. 

It  is  clear  that  both  state  and  federal  special  education 
laws  are  designed  to  provide  a  uniform  system  of  special 
education  program  opportunities  for  students  who  require  special 
education  classes,  special  education  programs,  special  education 
instruction  and  special  education  services,  under  public 
supervision,  which  meet  the  standards  of  the  State  educational 
agency.  Falmouth  Academy  does  none  of  these  things. 

M.G.L.  C.71B  s.l  defines  "Regular  education"  as: 

The  school  program  and  pupil  assignment  which 
normally  leads  to  college  preparatory  or 
technical  education  or  to  a  career. 

Falmouth  Academy  is  a  private  academy  providing  regular  education 
to  its  students.  Falmouth  Academy  describes  itself  and  its 
mission  as  follows:  (S-29B): 

Falmouth  Academy  is  an  independent  college 
preparatory  day  school  for  grades  seven 
through  twelve... 

The  Academy  was  founded  in  1977  to  provide  a 
traditional  college  preparatory  curriculum 
for  all  students.  Emphasis  added. 
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Falmouth  Academy  is  not  a  Massachusetts  Department  of 
Education  (DOE)  Chapter  766  Approved  Private  Special  Needs  School 
or  Program  Servicing  Publicly  Funded  Special  Education  Students. 
(S-29A-C).  Such  private  special  education  schools  are  governed  by 
603  CMR  18.00  et  seq.  The  purpose  of  such  private  special 
education  schools  is  delineated  in  603  CMR  18.01(1): 

These  regulations  are  promulgated  by  the  Board 
of  Education. . .They  govern  the  approval  and 
monitoring  of  private  institutions  that  wish 
to  provide  special  education  programs  for  pub- 
licly funded  Massachusetts  students  whose  special 
education  needs  require  placement  in  a  private 
school  rather  than  a  less  restrictive  public 
school  program.  Emphasis  added. 

Falmouth  Academy's  brochure  (S-29B)  lists  its  accredidation  and 
affiliations.  No  special  education  approvals,  accredidations  or 
affiliations  of  any  type  are  listed.  Indeed,  a  review  of  Falmouth 
Academy's  terms  and  conditions  of  enrollment,  academic  policy, 
course  requirements,  curriculum  and  college  placement  profile 
demonstrates  that  Falmouth  Academy  is  exactly  what  it  purports  to 
be:  a  traditional  college  preparatory  private  school.  In  no  way 
can  Falmouth  Academy  be  considered  a  private  special  education 
school  or  a  private  special  education  placement  which  provides 
special  education  classes,  special  education  instruction,  special 
education  services  or  special  education  program  opportunities  as 
defined  under  the  state  and  federal  special  education  statutes 
cited  above. 

In  Amherst-Pelham  Regional  School  Committee  v.  Department  of 
Education  376  Mass.  480;  381  N.E.2d  922  (1978)  the  Massachusetts 
Supreme  Judicial  Court  established  a  dual  test  for  Parents  to 
establish  their  right  to  retroactive  reimbursement  for  a 
unilateral  private  placement.  First,  the  public  school's 
IEP/special  education  program  must  be  proven  to  be  inappropriate. 
Second,  Parents'  unilateral  private  placement  must  be  found  to  be 
appropriate.  See  also  Burlington  v.  Department  of  Education  471 
U.S.  359,  105  S.Ct.  1996  (1985);  Doe  v.  Brookline  722  F.2d  910 
(1st  Cir.  1983).  Given  that  Falmouth  Academy  is  not  a  DOE 
approved  private  special  education  school  and  that  it  provides  no 
special  education  as  defined  under  state  and  federal  special 
education  law,  there  is  no  possibility  that  Parents  can  overcome 
the  second  test  of  Amherst-Pelham  i.e.,  that  Parents'  unilateral 
private  placement  at  Falmouth  Academy  was  a  legally  appropriate 
placement.  Since  Parents  cannot  establish  any  right  to 
retroactive  reimbursement  for  their  unilateral  placement  of 
Michael  at  Falmouth  Academy,  a  regular,  non  special  education, 
private  placement  this  issue  is  not  justiciable. 
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Under  federal  law  there  is  no  right  to  reimbursement  for  any 
private  school  that  is  not  approved  by  the  State  educational 
agency  of  the  state  in  which  the  child  resides  because  such 
unapproved  private  placement  would  not  "meet  the  standards  of  the 
State  educational  agency".  20  U.S.C.  1401(18);  Antkowiak  v. 
Ambach  838  F.2d  635  (2nd  Cir.  1988).  Under  state  law 
reimbursement  for  an  unapproved  school  may  be  possible  under 
certain  circumstances.  Carrington  v.  Commissioner  of  Education 
404  Mass.  290;  535  N.E.2d  212  (1989).  However  Carrington  is 
clearly  not  applicable  in  this  case.  In  Carrington  the  student 
had  been  placed  in  an  out  of  state  private  residential  special 
education  school  which  met  his  special  education  needs  and  was 
approved  by  the  State  educational  agency  of  the  state  in  which  it 
was  located,  as  well  as  a  number  of  other  states,  as  a  special 
education  school.  In  the  instant  case  Parents  seek  reimbursement 
for  an  in-state,  regular  education,  college  preparatory,  private 
school  which  is  not  a  special  education  school  and  has  not  been 
approved  by  the  State  educational  agency  of  Massachusetts  or  of 
any  other  state  as  a  special  education  school. 

Finally,  603  CMR  28.00  11204  commonly  referred  to  as  a  sole 
source  of  care  waiver  does  not  help  Parents  in  this  case.  In 
those  cases  that  DOE  has  approved  or  the  BSEA  Hearing  Officer  has 
ordered  a  sole  source  of  care  waiver  for  a  student  to  attend  an 
unapproved  private  school  there  have  been  common  fundemental 
factors  including:  1)  that  there  has  been  a  documented  pursuit  of 
all  appropriate,  approved  special  education  placements;  2)  that 
the  student  has  been  rejected  at  all  appropriate,  approved 
special  education  placements;  3)  that  the  unapproved  placement 
sought  by  parents  has  a  demonstrated  capacity  to  provide  the 
special  education  components  outlined  on  the  student's  IEP.  i.e., 
that  it  is,  in  fact,  a  special  education  school;  and  4)  that  the 
staff  providing  such  special  education  services  be  appropriately 
certified,  licensed,  registered  or  otherwise  approved  to  provide 
such  special  education  services.  None  of  the  criteria  necessary 
for  a  sole  source  of  care  waiver  to  be  approved  or  ordered  are 
present  in  the  instant  case. 

In  summary,  even  if  Parents  were  able  to  prove  that 
Sandwich's  IEP  for  Michael  for  the  1988-1989  school  year  was  not 
appropriate  to  address  his  special  education  needs,  Parents  could 
not  legally  prove  that  Falmouth  Academy,  a  regular  education,  non 
special  education,  non  special  education  approved  placement  was 
the  appropriate  placement  in  which  to  address  Michael's  special 
education  needs.*  I  would  be  unable  to  order  Sandwich  to 


*Although  I  do  not  reach  this  issue,  Parents  would  be  hard 
pressed  to  argue  that  Michael's  special  education  needs  are  so 
unique  that  no  Sandwich  or  DOE  approved  special  education  private 
school  could  meet  his  needs  and,  at  the  same  time,  successfully 
argue  that  the  unique  placement  to  meet  his  special  education 
needs  is  the  non  special  education,  traditional  college 
preparatory,  regular  education,  private  school  placement  at 
Falmouth  Academy.  &/ /  ~  /  -6 
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reimburse  Parents  for  their  tuition  and  transportation  costs 
associated  with  their  unilateral  placement  of  Michael  at  Falmouth 
Academy  for  the  1988-1989  school  year.  Parents  have  failed  to 
state  a  claim  upon  which  the  relief  they  seek  can  be  granted. 
Therefore,  Sandwich's  motion  to  dismiss  the  appeal  as  to  ISSUE  #1 
is  GRANTED. 

ISSUE  #2 

Parents  seek  reimbursement  for  three  evaluations  at 
Children's  Hospital  Medical  Center  (CHMC)  as  follows: 

1)  a  psychiatric  evaluation  in  March  1988  (Dr.  Woodbury); 

2)  a  medical  evaluation  in  April  1988  (Dr.  Bithoney/Ms. 
Woodbury)  ; 

3)  a  neurological  evaluation  in  August  1988  (Dr.  Urion). 

Parents  contend  that  these  evaluations  were  arranged  by  Parents 
at  the  request  of  Sandwich.  Parents  contend  that  Sandwich 
personnel  including  Mr.  Hemmila,  Ms.  Brennan  and  Mr.  Davis 
repeatedly  recommended  evaluations  for  Michael  and,  as  a  result, 
Parents  had  the  three  evaluations  specified  above  performed  at 
CHMC  (P-l , 3 ,9 , 11 ) .  Sandwich  has  denied  payment  for  these 
evaluations  because  they  were  arranged  independently  of  Sandwich 
(P-l, 2). 

Sandwich's  motion  to  dismiss  the  appeal  as  to  ISSUE  #2  is 
DENIED.  There  is  insufficient  evidence  to  support  a  motion  to 
dismiss  ISSUE  #2.  Parents  contend  that  at  least  3  Sandwich 
educators  including  Michael's  special  education  teacher,  a  school 
psychologist  and  the  director  of  special  education  requested  that 
Michael  be  evaluated.  Whether  Sandwich  did  or  did  not  request 
these  evaluations  and,  if  Sandwich  did  request  such  evaluations, 
the  particulars  regarding  why,  how  and  under  what  terms  or 
conditions  these  evaluations  were  requested  and  who  was  to  be  the 
party  responsible  for  these  evaluations  remains  unclear  from  the 
documentation  submitted.  It  is  also  unclear  whether  written 
reports  were  even  prepared  by  CHMC  for  all  three  evaluations 
since  no  written  report  was  submitted  into  evidence  regarding  the 
CHMC  psychiatric  evaluation  and  only  a  social  service  note-follow 
up  sheet  (P-7)  references  an  April  1988  visit  to  Growth  and 
Nutrition  at  CHMC  which  is  signed  by  Ms.  Hunt,  a  social  worker, 
who  was  not  mentioned  in  Parents  argument  as  participating  in 
this  medical  evaluation  (P-l). 
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The  only  clear  facts  regarding  ISSUE  #2  are:  1)  that  on  June 
30,  1988  CHMC  informed  Parents  that  its  August  1,  1988 
neurological  exam  is  covered  under  Chapter  766  and  a  child  may  be 
entitled  to  such  evaluation  as  part  of  a  CORE  evaluation,  which 
permitted  CHMC  to  waive  the  initial  payment  from  Parents  in  cases 
of  a  referral  from  a  school  system  with  a  signed  agreement  from 
the  school  (S-15);  2)  that  on  July  1,  1988  Mrs.  F.  wrote  to  Mr. 
Hemmila  that  CHMC ' s  learning  disabilities  clinic  thought  a 
neurological  evaluation  was  necessary  in  order  to  rule  out  a 
"chemical  imbalance"  as  requested  by  Ms.  Brennan.  Since  this 
evaluation  was  covered  by  Chapter  766  and  was  requested  by  Ms. 
Brennan,  Mrs.  F.  wrote  that  it  should  be  funded  by  Sandwich  and 
requested  a  signed  agreement  from  Sandwich  to  that  effect  (S-16); 
3)  that  Dr.  Urion  did  submit  a  written  neurological  evaluation 
(P-16);  and  4)  that  Mr.  Davis  refused  payment  for  such 
neurological  evaluation  because  it  was  arranged  independently  of 
Sandwich  (P-2) . 

In  summary  there  are  factual  issues  very  much  in  dispute 
regarding  ISSUE  #2.  Further,  there  is  a  potential  remedy  if 
Parents'  position  should  prevail  on  the  merits  which  could  be 
reimbursement  for  one  or  more  of  the  CHMC  evaluations.  If  the 
parties  cannot  reach  some  type  of  agreement  on  this  issue,  this 
issue  may  be  litigated.  Sandwich's  motion  to  dismiss  the  appeal 
as  to  ISSUE  #2  is  DENIED. 

ISSUE  #3 

Parents  request  a  written  ruling  on  Sandwich's  alleged 
failure  to  provide  services  mandated  by  Michael's  1987-88  IEP 
because  "an  oral  ruling  in  the  parents  favor  was  made  by 
Katherine  Bures,  mediator  for  Massachusetts;  however  Sandwich 
failed  to  implement  her  order."  (P-l). 

Sandwich's  motion  to  dismiss  the  appeal  as  to  ISSUE  #3  is 
GRANTED . 

Parents  rejected  the  1987-88  IEP  (prepared  by  Mansfield 
which  accompanied  Michael  to  Sandwich  in  September  1987)  on  May 
13,  1988  (P-17;  S-4)  on  the  basis  of  non-compliance  or  non- 
implementation.  There  are  no  documents  that  indicate  a  mediation 
ever  took  place  or  under  what  conditions  a  mediator  was  involved. 
If  a  mediation  ever  did  take  place,  any  communications  made  by 
the  parties  during  mediation  is  privilidged  and  not  admissable 
evidence  at  BSEA  hearings.  Any  written,  executed  agreement 
reached  at  mediation,  which  would  be  admissable  evidence,  would 
be  simply  that:  an  agreement  by  the  parties.  It  would  not  be  a 
ruling  or  order  by  the  mediator  since  the  mediator  has  no 
authority  to  issue  rulings  or  orders.  If  no  mediation  actually 
took  place  but  the  mediator  spoke  to  each  of  the  parties 
individually  via  telephone  she  may  have  made  suggestions  or 
recommendations  in  an  attempt  to  aid  in  settling  the  issues  in 
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dispute  but  this  would  not  constitute  issuance  of  an  order  or 
ruling  because  the  mediator  has  no  such  authority.  Since  the 
mediator  cannot  issue  rulings  or  orders,  Sandwich  could  not  have 
"failed  to  implement  her  order."  (P-l). 

Further,  Parents  rejected  the  1987-88  IEP  in  May  1988  on  the 
basis  of  non-implementation  with  approximately  one  month 
remaining  in  the  life  of  the  IEP.  It  is  unclear  whether  there  was 
a  mediation.  It  is  clear  that  no  hearing  was  ever  requested  by 
Parents  on  this  issue  until  the  summer  of  1989  or  approximately 
one  year  after  the  1987-1988  IEP  had  expired.  Parents  have  no 
remedy  for  the  alleged  non-implementation  for  an  IEP  that  has 
already  expired  and  has  been  expired  for  over  one  year. 

For  all  of  the  above  reasons,  Sandwich's  motion  to  dismiss 
the  appeal  as  to  ISSUE  #3  is  GRANTED. 

ISSUE  #4 

Parents  seek  an  order  for  Sandwich  to  provide  an  independent 
evaluation  as  requested  by  Parents  when  the  1988-89  IEP  was 
rejected  in  the  summer  of  1988  (S-12)  and  again  when  the  1989-90 
IEP  was  rejected  in  the  summer  of  1989  (S-24).  Parents  contend 
that  Sandwich  has  not  responded  to  their  requests. 

Sandwich's  motion  to  dismiss  the  appeal  as  to  ISSUE  #4  is 
DENIED.  There  is  insufficient  evidence  to  support  a  motion  to 
dismiss  as  to  ISSUE  #4. 

603  CMR  28.00  11328.0  Evaluation:  Independent  Evaluation 
provides,  in  pertinent  part,  as  follows: 

Where  an  independent  evaluation  of  a  child 
is  conducted  pursuant  to  parental  request, 
the  following  shall  apply: 

328.1  The  parent  shall  have  the  right  to 
obtain,  at  school  committee  expense,  after 
the  school  committee  has  completed  a  TEAM 
-evaluation  in  accordance  with  these  regulat- 
ions, an  independent  evaluation  that  is 
equivalent  to  the  types  of  assessments  in 
the  original  evaluation... 

Based  upon  the  documentation  introduced  into  evidence,  the 
following  information  is  all  that  has  been  presented  regarding 
Parents'  1988  request  for  an  independent  evaluation: 
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1)  On  May  18,  1988  Mr.  Davis  requested  Parental  authorization  to 
perform  team  assessments  by  Sandwich  (P-19;  S-5). 

2)  Sandwich  requested  that  it  be  allowed  to  perform  the  following 
assessments  (P-22;  S-7): 

a)  an  educational  assessment  by  the  student's  classroom 
teacher ; 

b)  a  psychological  assessment  by  the  school  psychologist; 

c)  a  home  visit  by  the  school  adjustment  counselor; 

d)  an  academic  testing  assessment  by  the  special  needs  teacher; 

e)  a  physical  examination  by  the  school  physician. 

3)  Parents  authorized  only  the  following  specific  assessments  (P- 
22;  S-7): 

a)  educational  assessment  by  the  classroom  teacher; 

b)  psychological  assessment  by  the  school  psychologist; 

c)  home  visit  by  the  school  adjustment  counselor. 

4)  Parents  refused  consent  for  (P-22;  S-7): 

d)  academic  testing  assessment  by  the  special  needs  teacher; 

e)  physical  examination  by  the  school  physician. 

5)  Parents  requested  additional  assessments  not  offered  by 
Sandwich  including  a  speech-language  assessment  and  a  learning 
disabilities  assessment  in  the  area  of  fine  motor  control  (P-22; 
S-7)  . 

6)  On  May  27,  1988  Mr.  Davis  wrote  to  Parents  stating  that 
Sandwich  would  perform  the  evaluations  which  Parents  consented  to 
but  that  he  would  not  authorize  a  speech-language  assessment  or 
fine  motor  assessment  until  the  initial  evaluations  were  reviewed 
(P-21;  S-9). 

7)  The  three  evaluations  authorized  by  Parents  were  performed  by 
Sandwich  (P-8,9,10). 

8)  Upon  rejection  of  the  1988-89  IEP  during  the  summer  of  1988, 
Parents  requested  an  independent  evaluation  consisting  of  a 
neurological  evaluation  followed  by  any  further  evaluations  which 
were  recommended  by  CHMC  (S-12). 

Based  upon  the  above  documentation  and  603  CMR  28.00  11328.1, 
it  would  appear  that  Parents  were  entitled  to  an  independent 
evaluation  of  those  evaluations  performed  by  Sandwich.  Parents 
would  not  appear  to  be  entitled  to  an  independent  neurological 
evaluation  and  any  further  evaluations  recommended  by  CHMC  unless 
agreed  to  by  Sandwich.  Why  no  independent  evaluation  was 
performed  in  those  areas  that  were  evaluated  by  Sandwich  is  not 
clear.  Further,  there  is  a  potential  remedy  available  to  Parents 
if  their  position  prevails  i.e.,  that  an  independent  evaluation 
be  ordered  in  those  areas  that  were  evaluated  by  Sandwich. 

y/-  99 


#89-0466 
PAGE  11 

Based  upon  the  documentation  submitted  into  evidence,  the 
following  information  is  all  that  has  been  presented  regarding 
Parents  1989  request  for  an  independent  evaluation: 

1)  On  June  13,  1989  Mr.  Davis  requested  Parental  authorization  to 
perform  team  assessments  by  Sandwich  which  included  the 
following  assessments  (S-25,  32): 

a)  educational  assessment  by  the  current  classroom  teacher; 

b)  psychological  assessment  by  the  school  psychologist; 

c)  speech-language  assessment  by  the  speech-language 
pathologist ; 

d)  academic  testing  assessment  by  the  special  needs  teacher; 

e)  learning  disabilities  assessment  by  the  special  needs 
teacher ; 

f)  physical  examination  by  the  school  physician. 

2)  On  June  14  and  20,  1989  Parents  refused  Sandwich  permission  to 
evaluate  Michael  (S-26,  27). 

3)  Upon  rejection  of  the  1989-90  IEP  during  the  summer  of  1989, 
Parents  requested  an  independent  evaluation  including  a 
neurological  evaluation,  psychological  evaluation  and  a  fine 
motor  assessment  (S-24). 

4)  On  September  20,  1989  Mr.  Davis  wrote  to  Parents  refusing 
their  request  for  an  independent  evaluation  until  Sandwich  was 
allowed  to  perform  a  team  evaluation  in  accordance  with  the 
regulations  (S-32). 

Based  upon  the  above  documentation  and  603  CMR  28.00  11328.1, 
it  would  appear  that  Parents  are  not  entitled  to  any  independent 
evaluation  in  1989  unless  agreed  to  by  Sandwich.  However,  because 
no  independent  evaluation  was  apparantly  done  last  year  in  at 
least  those  areas  already  evaluated  by  Sandwich,  despite  Parents' 
request  for  an  independent  evaluation  last  year,  Parents  may  now 
be  entitled  to  an  independent  evaluation  consisting  of  those 
assessments  previously  performed  by  Sandwich  last  year. 

In  summary  I  do  not  find  ISSUE  #4  amenable  to  a  motion  to 
dismiss.  There  are  factual  issues  in  dispute  and  a  potential 
partial  remedy  available  to  Parents  should  their  position 
prevail.  If  the  parties  cannot  reach  some  type  of  agreement  on 
this  issue,  this  issue  may  be  litigated.  Therefore,  Sandwich's 
motion  to  dismiss  the  appeal  with  regard  to  ISSUE  #4  is  DENIED. 
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ISSUE  #5 


In  its  memorandum  in  support  of  its  motion  to  dismiss  the 
appeal  (S-29)  Sandwich  contends  that  it  is  entitled  to  costs  for 
its  expenses  in  defending  against  Parents'  claims  on  the  basis 
that  this  is  a  "frivolous  action"  with  little  liklihood  of 
success.  Sandwich  cites  the  Civil  Rights  Act  of  1964  (48  U.S.C. 
1988)  upon  which  the  Handicapped  Children's  Protection  Act  of 
1986  (20  U.S.C.  1415(e)(4))  was  modelled.  However,  20  U.S.C. 
1415(e)(4)  makes  no  provision  for  awarding  costs  to  a  prevailing 
school  system  or  Local  Education  Authority  (LEA).  20  U.S.C. 
1415(e)(4)  does  allow  specified  costs  to  be  awarded  to  a 
prevailing  parent  under  certain  prescribed  circumstances,  none  of 
which  are  applicable  here.  Furthermore,  under  20  U.S.C. 
1415(e)(4)  parents'  attorneys  fees  and  costs  may  only  be  awarded 
by  a  judge  and  not  by  an  administrative  hearing  officer. 
Therefore,  ISSUE  #5  -  Sandwich's  request  for  reimbursement  for 
its  costs  in  defending  against  this  appeal  is  DENIED. 


Dated:  c&-a-cji— W  \%t  \S^ 
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Raymond  Oliver 

Hearing  Officer 

Bureau  of  Special  Education 

Appeals 
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IN  RE:   Kelly  D.  and  the  Dartmouth  Public  Schools 

BSEA  #89-0489 


DECISION  ON  DARTMOUTH'S  MOTION 
TO  JOIN  THE  DEPARTMENT  OF  MENTAL  RETARDATION 

AS  A  NECESSARY  PARTY 


This  decision  is  issued  pursuant  to  M.G.L.  ch.  71B,  15,  and 
30Af  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  those  statutes.  On  February  10,  1989,  the 
parents  requested  a  hearing  before  the  Bureau  of  Special 
Education  Appeals  for  a  determination  as  to  the  appropriateness 
of  the  1988-1989  Individualized  Education  Plan  prepared  for  her 
by  Dartmouth  Public  Schools.  The  hearing  was  scheduled  for  March 
2,  1989,  but  postponed  pending  the  results  of  an  evaluation.  A 
pre-hearing  conference  was  held  on  July  26,  1989.  Thereafter 
Dartmouth  submitted  a  Motion  to  Join  the  Department  of  Mental 
Retardation  as  a  Necessary  Party  to  the  BSEA  action,  claiming 
that  the  least  restrictive,  most  appropriate  special  education 
program  for  Kelly  could  not  be  developed  or  implemented  without 
the  Department  of  Mental  Retardation's  (hereinafter  "DMR") 
participation.  The  parents  opposed  the  Motion  contending  that  the 
issue  before  the  Bureau  was  a  relatively  uncomplicated  one  of 
whether  Kelly  needed  day  or  residential  educational  programming, 
which  did  not  require  DMR's  presence.  DMR  appeared  through  its 
attorney,  arguing  that  the  BSEA  does  not  have  jurisdiction  over 
DMR  and  thus  cannot  compel  its  attendance  at  the  special 
education  hearing.  DMR  participated  in  arguments  on  the  Motion 
without  waiving  its  claim  of  lack  of  jurisdiction.  All 
participants  submitted  written  memoranda,  and  presented  oral 
arguments  in  support  of  their  positions  on  October  11  and  25, 
1989.  After  careful  consideration  of  the  arguments  of  counsel, 
and  thorough  review  of  the  applicable  law,  it  is  my  determination 
that  Dartmouth's  Motion  must  be  denied.  My  analysis  follows: 

SUMMARY  OF  PERTINENT  FACTS: 


1.  Kelly  D.  is  a  profoundly  retarded  16  year  old.  She  has 
behavioral  difficulties  in  all  settings.  She  has  always  attended 
self-contained  day  educational  programs.  Currently  she  attends 
the  Kennedy-Donavan  Center  under  a  502.5  IEP  developed  by  the 
Dartmouth  Public  Schools. 
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2.  On  December  15,  1987,  the  Area  Team  of  the  Office  for  Children 
determined  that  Kelly's  long  term  placement  should  be 
"specialized  foster  care"  and  assigned  responsibility  for 
implementation  of  this  plan  to  DMR.  (D-Ex.  App.A)  On  January  14, 
1989,  the  Regional  Team  reaffirmed  the  Area  Team's  plan  and 
assignment,  noting  that  it  was  seeking  an  "appropriate  home"  for 
Kelly  (D-Ex.App.C. )  The  manager  of  the  Central  Interagency  Team 
confirmed  the  DMR  was  responsible  for  Kelly's  foster  care  on 
March  10,  1989  (D-App.D.). 

3.  During  this  period  Kelly  has  been  living  with  her  parents  and 
receiving  after  school  respite  services  three  nights  a  week,  and 
overnight  respite  from  Friday  after-school  until  Monday  morning. 
DMR  has  arranged  for  and  funded  the  respite  services.  DMR  has 
been  unable  thus  far  to  secure  a  specialized  foster  care 
placement  for  Kelly. 

4.  DMR  is  a  state  agency  which  provides  specialized  services  to 
mentally  retarded  citizens  pursuant  to  M.G.L.  ch.  123B. 

ANALYSIS 

Dartmouth  argues  that  because  DMR  agreed,  or  was  ordered,  to 
provide  services  to  Kelly  as  a  member  of  the  State  Children's 
Interagency  Team,  DMR  is  subject  to  the  Bureau  of  Special 
Education  Appeals'  jurisdiction  under  both  federal  and  state 
laws.  Dartmouth's  argument  is  appealing.  A  quick  look  at  the 
regulations  promulgated  to  interpret  and  implement  the  Education 
for  All  Handicapped  Children  Act  (20  U.S.C.  1401-1461)  reveals  a 
clear  intent  to  designate  one,  centralized  state  entity  as 
responsible  for  implementing  the  substantive  and  procedural 
protections  accorded  to  handicapped  children  and  their  parents 
under  the  Act.  (34  CFR  300-399.  See  in  particular  34  CFR  300.2; 
300.11;  300.121;  34  CFR  App . C .  1,44,46)  Closer  scrutiny  of  the 
regulatory  scheme  shows  that  the  regulations  repeatedly  and 
consistently  restrict  their  reach  to  education  of  handicapped 
children.  Significantly  the  term  "public  agency",  a  regulatory 
term  Dartmouth  argues  includes  DMR,  is  defined  as: 

The  State  educational  agency,  local 
educational  agencies,  intermediate 
educational  units,  and  any  other 
political  subdivision  of  the  State, 
which  are  responsible  for  providing 
education  to  handicapped  children, 
(emphasis  added) 

34    CFR    300.11 
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Placing  the  ultimate  responsibility  for  development  and 
implementation  of  individualized  education  programs  on  the  State 
Educational  Agency,  federal  regulations  state: 

The  State  educational  agency  shall 
insure  that  each  public  agency 
develops  and  implements  an 
individualized  education  program 
for  each  of  its  handicapped  children. 

34  CFR  300.341.  The  Comment  immediately  after  this  regulation 
offers  this  interpretation: 

This  section  applies  to  all  public 
agencies,  including  other  State 
agencies  (e.g.  departments  of  mental 
health  and  welfare)  which  provide 
special  education  to  a  handicapped 
child. . . 

See  also  CFR  App.C.  Note  1  which  acknowledges  that  regardless  of 
differing  state  arrangements  for  the  provision  of  special 
education  to  handicapped  children,  the  state  educational  agency 
bears  ultimate  responsibility  under  the  EHA.  Again  at  34  CFR 
300.600,  the  regulations  reflect  the  will  of  Congress  that  there 
be  one  responsible  state  agency.  (20  U.S.C.  1412(6).)  The  Comment 
following  that  regulation  reinforces  this  view: 

Comment.  The  requirement  in  Reg. 
300.600(a)  is  taken  essentially 
verbatim  from  section  612(6)  of 
the  statute  and  reflects  the  desire 
of  the  Congress  for  a  central 
point  of  responsibility  and 
accountability  in  the  education 
of  handicapped  children  within 
each  State.  With  respect  to 
State  educational  agency  respon- 
sibility, the  Senate  Report  on 
P.L.  94-142  includes  the  following 
statements : 

This  provision  is  included  specifi- 
cally to  assure  a  single  line  of 
responsibility  with  regard  to  the 
education  of  handicapped  children, 
and  to  assure  that  in  the  implement- 
ation of  all  provisions  of  this  Act 
and  in  carrying  out  the  right  to 
education  for  handicapped  children, 
the  State  educational  agency  shall 
be  the  responsible  agency*** 
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Without  this  requirement,  there  is 
an  abdication  of  responsibility  for 
the  education  of  handicapped  children. 
Presently,  in  many  States,  responsiblity 
is  divided,  depending  upon  the  age 
of  the  handicapped  child,  sources 
of  funding,  and  type  of  services  de- 
livered. While  the  Committee  under- 
stands that  different  agencies  may, 
in  fact,  deliver  services,  the  respon- 
sibility must  remain  in  a  central 
agency  overseeing  the  education  of 
handicapped  children,  so  that  failure 
to  deliver  services  or  the  violation 
of  the  rights  of  handicapped  children 
is  squarely  the  responsiblity  of  one 
agency.  (Senate  Report  No.  94-168, 
p.  24  (1975)) 

In  meeting  the  requirements  of  this 
section,  there  are  a  number  of 
acceptable  options  which  may  be 
adopted,  including  the  following: 

(1)  Written  agreements  are  developed 
between  respective  State  agencies 
concerning  State  educational  agency 
standards  and  monitoring.  These 
agreements  are  binding  on  the  local 
or  regional  counterparts  of  each 
State  agency. 

(2)  The  Governor's  Office  issues  an 
administrative  directive  establishing 
the  State  educational  agency  respon- 
sibility. 

(3)  State  law,  regulation,  or  policy 
designates  the  State  educational 
agency  as  responsible  for  establishing 
standards  for  all  educational  programs 
for  the  handicapped,  and  includes 
responsibility  for  monitoring. 
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(4)  State  law  mandates  that  the  State 
educational  agency  is  responsible 
for  all  educational  programs. 

At  first  glance  the  emphasis  on  a  central  oversight  and 
decision-making  authority  in  the  federal  regulations  appears  to 
bolster  Dartmouth's  argument  that  the  BSEA,  the  state  agency 
designated  to  resolve  disputes  concerning  the  provision  of  a  free 
appropriate  education  to  handicapped  students,  can  exert  its 
jurisdiction  over  any  public  agency  providing  services  to 
handicapped  students.  Closer  examination,  however,  shows  that  the 
provision  of  educational  services  is  necessary  to  pull  another 
state  agency  into  the  state  educational  agency's  orbit.  In  this 
matter  there  was  no  showing  that  DMR  was  providing,  or  was 
required  to  provide,  educational  services  to  Kelly. 

The  evidence  demonstrates  that  DMR  was  providing  residential 
services  to  Kelly  pursuant  its  own  eligibility  determination  and 
the  consensus  of  the  Interagency  Children's  Services  Team.  (D-Ex. 
App.A,  App.C,  App.D.)  Under  this  arrangement  DMR  was  to  have  been 
providing  "specialized  foster  care".  Since  that  was  not  available 
DMR  did  provide  "respite  care"  after-school  and  overnight.  No  one 
described  these  services  as  educational  in  nature.  There  was  no 
evidence  that  Kelly  followed  any  particular  instructional  or 
behavior  management  program  after-school  or  that  the  services 
provided  by  DMR  continued,  built  upon,  or  enhanced  the 
educational  services  she  was  receiving  during  the  day.*  The 
conclusion  to  be  drawn,  therefore,  is  that  DMR  intended  to 
provide,  and  did  provide  custodial  residential  services  and  did 
not  undertake  to  provide  and  did  not  in  fact  provide  educational 
services.  A  public  agency  can  be  subject  to  the  EHA  only  if  it 
provides,  in  some  form  and  under  some  identifiable  authority, 
services  that  are  educational  in  nature  to  a  handicapped  child. 
Absent  such  a  showing,  the  due  process  provisions  of  the  EHA 
cannot  be  imposed  upon  an  unwilling  agency. 

Dartmouth  argued  that  various  1986  Amendments  to  federal  and 
state  laws  permit  the  BSEA  to  assert  jurisdiction  over  the  DMR. 

*Indeed  Dartmouth's  argument  that  Kelly  had  made  progress  in  her 
day  educational  program,  and  could  continue  to  do  so,  if  provided 
with  an  appropriate  home  environment,  supports  the  conclusion 
that  no  "educational"  services  were  offered  outside  of  the  school 
day. 
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First,  the  pertinent  1986  Amendment  to  the  EHA  requires  the 
state  educational  agency  to: 

(13)  set  forth  policies  and  procedures 
for  developing  and  implementing  inter- 
agency agreements  between  the  State 
educational  agency  and  other  appropriate 
State  and  local  agencies  to  (A)  define 
the  financial  responsibility  of  each 
agency  for  providing  handicapped 
children  and  youth  with  free  appropriate 
public  education,  and  (B)  resolve  inter- 
agency disputes,  including  procedures 
under  which  local  educational  agencies 
may  initiate  proceedings  under  the 
agreement  in  order  to  secure  reimburse- 
ment from  other  agencies  or  otherwise 
implement  the  provisions  of  this  agree- 
ment; 

42  U.S.C.  §1413(a) (13) ;  34  CFR 

On  its  face,  and  given  the  absence  of  a  dispute  resolution 
body  other  than  the  BSEA  within  the  Department  of  Education,  this 
section  could  support  an  assertion  of  jurisdiction  by  the  BSEA. 
The  difficulty  here  is  the  lack  of  proof  of  the  existence  of 
interagency  agreements  or  of  the  state  educational  agency's 
policies  or  procedures  concerning  interagency  relations.  The  only 
evidence  in  the  record  touching  on  the  interagency  conundrum  is 
P-Ex  4,  a  copy  of  the  Interagency  Team  Procedures  used  in  Office 
for  Children  sponsored  Children's  Interagency  Teams,  published  in 
March,  1984.  This  document  does  not  fall  within  the  purview  of 
the  1986  Amendment  as  it  was  not  prepared  nor  is  it  used  by  the 
state  educational  agency.*  Moreover  there  was  no  evidence  that 


*Furthermore  a  close  reading  of  the  Interagency  Team  procedures 
reveals  that  the  Team  cannot  function  as  an  independent  dispute 
resolution  mechanism  under  the  EHA  as  it  is  not  an  adjudicatory 
hearing  from  which  an  appeal  might  be  taken. 
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any  agencies  other  than  the  state  and  local  educational  agencies 
are  required  to  provide  a  free,  appropriate  education  to  any 
group  of  handicapped  students.  If  such  a  requirement  were  proven 
to  exist  under  Massachusetts  law  or  such  a  responsibility  in  fact 
undertaken  in  this  case,  DMR  could  be  found  to  be  subject  to  the 
provisions  of  the  EHA. 

The  special  education  cases  cited  by  Dartmouth  as  analoguous 
to  the  instant  case  all  involved  different  statutory  schemes 
which  devolved  some  responsibility  for  the  provision  of 
educational  servies  onto  public  agencies  other  than  the  state 
educational  agency.  For  example,  a  1988  Opinion  letter  by  the 
Federal  Office  of  Special  Education  Programs  confirmed  the 
responsibility,  under  Federal  law,  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed  Services  to  fund  some  special 
education  services.  EHLR  213:156.  In  Re  Jason  W.  concerned  the 
determination  of  a  student's  residence  under  Alabama  law,  and 
thus  the  allocation  of  fiscal  and  programmatic  responsibility  for 
special  education  services.  EHLR  508:355  (1987).  In  Re  Ashley  M. 
involved  a  juvenile  offender  who  had  been  committed  to  Georgia's 
Department  of  Human  Resources.  (equivalent  to  Massachusetts' 
Department  of  Youth  Services).  There  the  State  educational  agency 
had  an  agreement  with  the  Department  of  Human  Resources  that  the 
latter  would  develop  and  implement  IEPs  for  handicapped  students 
in  its  custody,  thereby  subjecting  the  Department  of  Human 
Resources  to  the  provision  of  the  EHA.  No  similar  agreement  was 
introduced  in  Kelly's  case.  Without  a  showing  of  shared 
responsibility  for  the  education  of  handicapped  students,  the 
cases  discussed  above  have  little  relevance. 

Dartmouth  also  contended  that  a  change  in  the  language  used 
in  the  Ch.  766  Regulations  to  refer  to  the  Children's  Teams 
operated  by  the  Office  for  Children  indicated  legislative  intent 
to  designate  the  BSEA  as  the  administrative  decision-making  body 
and  enforcement  agent  for  the  delivery  of  all  children's 
services.  I  cannot  fairly  read  so  much  into  the  language  change. 
In  1981,  the  Ch.  766  Regulations  referred  to  the 
Interdepartmental  Children's  Team  as  a  player  in  determining 
services  for  handicapped  students  (603  CMR  28.00§109)  The  Ch.  766 
Regulations  were  revised  in  1986  to  refer  to  the  Interagency 
Children's  Service  Team  (603  CMR  28.00§110)  This'  change  in 
language  reflects  the  change  in  the  title  of  the  Team  in  1986  as 
one  of  the  consequences  of  its  transformation  from  an  office 
created  by  an  executive  agency  to  one  specifically  authorized  by 
statute.  (See  M.G.L.  c.28A§6A)  I  am  not  persuaded,  after  reading 
the  statute  and  the  pertinent  regulations,  that  the  legislature 
or  the  drafters  of  the  regulations,  specifically  intended  to 
grant  the  BSEA  authority  to  review  and  enforce  the  decisions  of 
the  Interagency  Teams,  although  that  may  certainly  be  possible, 
and  desirable,  under  other  circumstances. 
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Because  there  is  no  evidence  that  DMR  is  currently  providing 
educational  services  to  Kelly,  or  was  ordered  or  agreed  to 
provide  after-school  educational  services  to  Kelly  as  a  member  of 
the  Interagency  Team,  or  is  obligated  by  statute  or  under  an 
interagency  agreement,  contract,  or  policy  to  provide  educational 
services  to  handicapped  children,  I  decline  to  assert  the 
jurisdiction  granted  by  the  EHA  to  the  BSEA  over  DMR. 

Moreover,  it  is  not  at  all  clear  that  DMR  is  a  necessary 
party  to  this  case.  Motions  to  Join  persons  as  parties  are 
permitted  under  the  state's  administrative  rules.  801  CMR  101(7). 
Joinder  is  discussed  more  fully  however  in  the  Comments  following 
F.R.C.P.  19(b).  The  Massachusetts  Rule  19  is  essentially 
identical  to  the  federal  one.  The  rule  counsels  that  the 
decision-maker  ought  to  apply  the  equity  and  good  conscience  test 
to  determine  whether  joinder  of  a  person  is  necessary  for  a  just 
adjudication.  Weighing  factors  such  as  the  risk  of  prejudice  to 
the  present  parties  in  the  absence  of  the  proposed  party;  the 
risk  of  prejudice  to  proposed  party;  the  range  of  alternatives 
for  fashioning  relief;  the  inadequacy  of  a  judgment  entered  in 
the  proposed  party's  absence;  the  existence  of  an  alternate 
forum;  etc.,  is  necessary  when  considering  a  motion  to  join  a 
reluctant  person.  Mashpee  Tribe  v.  New  Seabury  Corp.,  427 
F.Supp.899  (D.  Mass.  1977).  In  this  case,  where  the  central 
dispute  is  whether  Kelly  needs  residential  educational  services 
in  order  to  progress  to  the  maximum  extent  feasible  from  her 
education,  or  whether  the  least  restrictive  placement  that  can 
provide  the  maximum  feasible  educational  benefit  to  her  is  a  day 
placement,  the  issue  can  be  decided  without  the  joinder  of  DMR  as 
a  party.  It  is  not  necessary  to  join  DMR  in  order  to  obtain  all 
the  information  that  will  be  crucial  to  making  an  informed  and 
comprehensive  decision  concerning  Kelly's  educational  needs.  DMR 
service  personnel  and  evaluators  can  be  compelled  to  give 
relevant  testimony  under  oath  at  the  hearing,  through  the  BSEA's 
subpoena  powers  if  necessary. 

The  BSEA  is  free  to  determine  what  Kelly  needs  in  order  to 
progress  commensurate  with  her  potential,  and  determine  whether 
the  needs  are  educational  in  nature,  and  to  order  appropriate 
services  to  meet  the  needs.  Given  the  BSEA's  equitable  powers  to 
fashion  appropriate  relief  I  am  not  persuaded,  at  this  point, 
that  a  BSEA  order  applying  only  to  the  current  parties,  would 
necessarily  be  inadequate. 

For  the  above  stated  reasons,  Dartmouth's  Motion  to  Join  the 
Department  of  Mental  Retardation  is  denied. 

DEC  I  I  1989 
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Lindsay 'Byrne,  Hearing  Officer  '"  Date: 


IN  RE:   BLYTHE  D. 


BSEA  #89-0548 


DECISION 


This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15, 
30A  and  71B;  20  U.S.C.  1401  et  seq;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 

A  hearing  in  the  above  entitled  matter  was  held  on  July  19, 
24,  31  and  August  3,  1989  at  the  Central  Massachusetts  Regional 
Office  of  the  Massachusetts  Department  of  Education  in  West 
Boylston,  MA.  The  record  remained  open  for  receipt  of  additional 
documents  and  written  final  arguments  until  August  28,  1989. 


Those  in  attendance  at  the  hearing  were: 


Jeffrey  D. 
Lynn  D. 
Robert  Kemper 

Norma  Shields 

Robin  Luberoff 
R.  Cherie  Majoy 

Maryellen  Moreau 


Nancy  Hayes 
Renee  Goldberg 


Gail  Wrobel 

Barbara  Nonnemaker 
Colleen  Cording 


-Father 
-Mother 
-Director,  Speech-Language  Department, 

North  Shore  Children's  Hospital 
-Director  of  Education,  Eagle  Hill 

School 
-Attorney  for  Parents 
-Director  of  Special  Education, 

Quabbin  Regional  School  District 
-Speech/Language  Pathologist, 

Curtis  Blake  Center  and  Assistant 

Professor,  American  International 

College 
-School  Psychologist,  ACT  Associates 
-Educational  Consultant,  Educational 

Solutions  and  Assistant  Professor  of 

Pediatrics,  University  of 

Massachusetts  Medical  Center 
-Teacher,  Quabbin  Regional  School 

District 
-Paralegal 
-Attorney  for  Quabbin  Regional  School 

District 


Raymond  Oliver 


-Hearing  Officer,  Bureau  of  Special 
Education  Appeals 


The  evidence  consisted  of  Parents  Exhibits  labelled  P-l 
through  P-22;  Quabbin  Regional  School  District  Exhibits  labelled 
S-l  through  S-91;  and  approximately  23  hours  of  oral  testimony. 
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STATEMENT/HISTORY  OF  THE  CASE 

Blythe  D.  (Blythe)  is  a  10  year  old  girl  who  recently 
completed  4th  grade  at  the  Curtis  Blake  School  at  parental 
expense. 

Blythe  attended  1st  and  2nd  grades  at  a  public  school  in 
Rindge,  New  Hampshire  as  a  regular  education  student.  She  was 
evaluated  during  her  2nd  grade  year  (P-14,16;  S-17,18)  and  an 
Individual  Education  Plan  (IEP)  was  developed  which  provided  some 
resource  room  support.  Parents  rejected  this  IEP  and  soon 
thereafter  moved  to  Ashburnham,  Massachusetts.  (Testimony  Mr. 
D.  )  . 

Blythe  spent  her  3rd  grade  year  (1987-88  school  year)  in  the 
Ashburnham-Westminster  Regional  School  District  (Ashburnham)  as  a 
regular  education  student.  In  September  1987  Parents  had 
requested  that  Ashburnham  provide  Blythe  with  special  education 
services.  In  November  1987  Ashburnham  developed  an  IEP  for  Blythe 
which  was  revised  in  December  1987  and  which  provided  for 
resource  room  support  and  mainstreamed,  regular  education 
classes.  (Testimony  Mr.  D.;  P-6;  S-20).  Parents  ultimately 
rejected  this  IEP  and  requested  mediation.  However,  given  the 
lateness  of  the  school  year  and  Parents  plan  to  move  from 
Ashburnham  the  mediation  request  was  withdrawn.  (Testimony  of  Mr. 
D.).  Blythe  was  again  evaluated  in  June  1988  (S-19). 

Parents  met  with  the  special  education  director  and  school 
psychologist  of  the  Quabbin  Regional  School  District  (Quabbin)  on 
June  25,  1988  to  inform  them  that  Parents  might  be  moving  into 
the  school  district  and  to  inform  them  of  Blythe 's  needs.  Parents 
next  met  with  Quabbin  on  September  8,  1988  to  inform  Quabbin  that 
they  were  moving  to  Hardwick.  The  Quabbin  Regional  School 
District  consists  of  the  towns  of  Barre,  Hardwick,  Hubbardston, 
New  Braintree  and  Oakham.  Parents  requested  that  Quabbin  write  an 
IEP  for  Blythe  as  soon  as  possible  based  upon  her  prior 
evaluations.  (Testimony  of  Mr .  D.).  Quabbin  informed  Parents  that 
it  would  need  to  evaluate  Blythe  before  developing  an  IEP  for 
her.  Parents  were  given  a  parent  referral  form  and  informed  that 
once  this  form  was  completed  and  signed  Parents  would  be  sent  a 
permission  to  evaluate  form.  Once  the  permission  to  evaluate  form 
was  signed  and  returned,  Quabbin  would  arrange  for  Blythe  to  be 
evaluated.  (Testimony  Ms.  Majoy;  Mr.  D.;  S-25).  Parents  returned 
the  parent  referral  form  on  September  15,  1988  (S-26).  On 
September  19,  1988  Quabbin  sent  Parents  a  permission  to  evaluate 
form  (S-27,  28)  which  was  sent  to  Gilbertsville ,  a  subdivision  of 
Hardwick,  rather  than  Hardwick  itself.  Parents  sent  back  a  copy 
of  the  original  parent  referral  form.  On  September  29,  1988 
Quabbin  wrote  to  Parents  that  what  it  now  needed  was  the 
permission  to  evaluate  form  and  enclosed  a  2nd  permission  to 
evaluate  form.  (Testimony  Ms.  Majoy;  S-34).  The  signed  permission 
to  evaluate  form  was  received  by  Quabbin  on  October  4,  1988. 
(Testimony  Mr.  D;  S-36).  Quabbin  scheduled  in-district 
evaluations  beginning  October  24,  1988  with  a  team  meeting 
scheduled  for  November  21,  1988.  (Testimony  Ms.  Majoy;  S-27,  38).  Z//^/// 
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Meanwhile  Blythe  had  begun  school  on  September  13,  1989  in 
Hardwick  as  a  regular  education  student.  Parents  desired  that 
interim  special  education  services  be  provided  until  an  IEP  was 
developed.  (Testimony  Mr.  D;  Ms.  Ma  joy).  On  October  19,  1988 
Quabbin  offered  interim  support  services  consisting  of  4  hours  of 
tutorial  services  per  week  to  be  provided  4  days  per  week  for  1 
hour  per  day  after  school  to  address  regular  classroom  curriculum 
and  assignments.  The  tutor  lived  in  Hardwick,  knew  Blythe 's 
Hardwick  classroom  teachers  and  would  consult  with  them,  and  was 
familiar  with  learning  disabilities  having  worked  at  Eagle  Hill 
as  a  long  term  substitute  teacher  and  tutor.  (S-38;  testimony  Ms. 
Majoy) .  Parents  rejected  these  tutorial  services  as  a  "band  aid 
approach".  (Testimony  Ms.  Majoy;  S-42). 

On  October  21,  1988  Parents  informed  Mr.  Majoy  that  they 
were  considering  placing  Blythe  at  the  Curtis  Blake  Day  School 
and  later  in  the  day  informed  Quabbin  that  Blythe  would  attend 
the  Curtis  Blake  Day  School  beginning  October  24,  1988. 
(Testimony  Mr.  D;  Ms.  Majoy;  S-40,41,42).  The  scheduled  Quabbin 
evaluations  never  took  place.  (Testimony  Ms.  Majoy;  Mr.  D.).  On 
October  25,  1988  Ms.  Majoy  wrote  Parents  that  their  unilateral 
action  would  impede  the  evaluation  process  and  offered  Parents 
the  option  of  evaluations  done  by  Quabbin  or  performed  by  the 
Blake  Center*  and  funded  by  Quabbin.  (P-19;  S-44;  testimony  Ms. 
Majoy).  This  offer  was  reiterated  on  November  11,  1988  (S-46).  On 
November  14,  1988  Parents  chose  the  Blake  Center  (S-47).  On 
November  21,  1988  Ms.  Majoy  authorized  the  Blake  Center  to 
perform  the  evaluations  at  Quabbin  expense  (S-48).  On  December 
12,  1988  a  pre-hearing  conference  call  took  place  between 
attorney  for  Parents,  attorney  for  Quabbin  and  the  Hearing 
Officer  to  clarify  Quabbin' s  right  to  evaluate  Blythe  and  to 
facilitate  the  evaluation  process.  On  December  13,  1988  Blake 
Center  agreed  to  perform  a  speech  and  language  evaluation  and  an 
educational  report  but  requested  that  another  party  do  the 
psychological  evaluation  (S-49).  Quabbin  then  made  arrangments 
for  the  remaining  evaluation  to  be  done  and  for  a  team  meeting  to 
be  scheduled  for  January  11,  1989.  (Testimony  Ms.  Majoy;  S-50, 
51,52,53,54).  On  December  19,  1988  orally  and  on  December  21, 
1988  in  writing  Dr.  Cleary,  Director  of  the  Blake  Center, 
informed  Ms.  Majoy  that  Blake  Center  would  not  perform  its  speech 
and  language  evaluation  of  Blythe  because  he  had  just  learned 
that  Parents  had  just  had  Blythe  extensively  evaluated  at  North 

*The  Curtis  Blake  Child  Development  Center  (Blake  Center)  is  part 
of  the  School  of  Psychology  and  Education  at  American 
International  College.  The  Curtis  Blake  Day  School  (Blake  School) 
is  one  of  the  programs  offered  by  the  Blake  Center.  (S-16). 
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Shore  Children's  Hospital  (NSCH)  by  Dr.  Kemper  in  the  speech  and 
language  area  and  that  it  would  be  unethical  and  not  in  Blythe's 
best  interest  to  repeat  or  do  further  speech/language  testing  at 
that  point.  (S-55;  testimony  Ms.  Majoy) .  Dr.  Kemper's  evaluation 
had  taken  place  on  December  5  and  7 ,  1988  and  his  report  was  not 
expected  for  60-90  days.  Therefore,  the  team  meeting  of  January 
11,  1989  was  cancelled  until  receipt  of  Dr.  Kemper's  report. 
(Testimony  Ms.  Majoy;  S-56,58,59).  Dr.  Kemper's  report  (P-2;  S- 
2H)  was  delivered  on  March  15,  1989  ( S-61,  62 , 63  ,  64 , 65 ) .  The  team 
meeting  took  place  on  April  7,  1989  with  Quabbin  proposing  an  in- 
district  program  for  Blythe  (S-66).  The  parties  met  on  April  13, 
1989  to  draft  the  IEP  and  a  502.3  IEP  was  promulgated  for  Blythe 
by  Quabbin  and  sent  to  Parents  on  April  24,  1989.  (Testimony  Ms. 
Majoy;  P-l;  S-2M) .  Parents  never  rejected  this  IEP  but  on  May  25, 

1989  they  requested  a  hearing  regarding  this  IEP  (S-71).  A  pre- 
hearing conference  on  June  14,  1989  was  unable  to  resolve  the 
outstanding  issues  leading  to  this  appeal. 

ISSUES  IN  DISPUTE 

1)  Is  Quabbin  legally  obligated  to  reimburse  Parents  for  Blythe's 
tuition  and  transportation  costs  in  relation  to  Parents 
unilateral  placement  of  Blythe  at  the  Blake  School  from  October 
24,  1988  until  the  conclusion  of  the  1988-89  school  year? 

2)  What  proposed  placement  for  Blythe  for  the  1989-90  school  year 
appropriately  addresses  her  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment? 

STATEMENT  OF  POSITIONS 

Parents  position  is:  1)  That  Quabbin  was  obligated  to 
provide  special  education  services  to  Blythe  pending  assessments 
and  development  of  an  IEP.  Since  Quabbin  offered  to  provide  no 
special  education  services  to  Blythe  until  its  1989-90  IEP 
proposed  in  April  1989,  it  is  obligated  to  reimburse  Parents  for 
Blythe's  tuition  and  transportation  expenses  involved  in  Parents 
unilateral  placement  of  her  at  the  Blake  School  from  October  24, 
1988  until  the  conclusion  of  the  1988-89  school  year;  2)  That 
Quabbin's  proposed  502.3  IEP  covering  from  April  1989  to  April 

1990  is  inappropriate  to  address  Blythe's  special  education  needs 
so  as  to  assure  her  maximum  possible  educational  development  in 
the  least  restrictive  educational  environment;  3)  That  Blythe 
requires  placement  at  the  Eagle  Hill  School  as  a  private  day 
school  student  for  the  1989-90  school  year  in  order  to 
appropriately  address  her  special  education  needs  so  as  to  assure 
her  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment. 
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Quabbins  position  is:  1)  That  it  had  a  right  and  a  duty  to 
evaluate  Blythe  prior  to  providing  special  education  services  to 
her  and  that  any  delay  in  the  evaluation  and  development  of  an 
IEP  for  Blythe  resulted  from  the  conduct  of  Parents;  2)  That  it 
is  not  responsible  to  reimburse  Parents  for  their  placement  of 
Blythe  at  the  Blake  School  from  October  24,  1988  until  the  end  of 
the  1988-89  school  year;  3)  That  its  proposed  502.3  IEP  from 
April  1989  to  April  1990  placing  Blythe  at  its  Oakham  Elementary 
School  is  appropriate  to  address  her  special  education  needs  so 
as  to  assure  her  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment;  4)  That  there  is  no 
educational  justification  for  placing  Blythe  in  a  more 
restrictive  educational  setting  such  as  Eagle  Hill. 

PROFILE  OF  STUDENT 

Blythe  is  a  10  year  old  girl  of  average  intelligence.  On  the 
Wechsler  Intelligence  Scale  for  Children-Revised  (WISC-R)  Blythe 
has  achieved  the  following  scores: 

Date    Verbal  IQ    Performance  IQ    Full  Scale  IQ    Exhibit  # 

5/87      102  102  102  P-14;  S-18 

12/88     100  101  100  S-2I 

Both  of  these  WISC-R  administrations  place  Blythe  solidly  within 
the  average  range  of  intellectual  functioning  in  both  verbal  and 
performance  areas. 

Blythe  has  also  been  periodically  evaluated  in  the  areas  of 
psychological  functioning,  educational  functioning  and 
speech/language  functioning.  A  review  of  Blythe's  functioning  in 
various  areas  over  the  last  2\   years  follows. 

At  the  end  of  her  1st  grade  year  (May-June  1986)  Blythe 
received  the  following  grade  level  (gl)  scores  in  the  following 
areas  (P-14;  S-18) : 

Subject  Matter  Area         Grade  Level  Score 

Word  Analysis 

Vocabulary 

Comprehension 

Language  Expression 

Math  Computation 

Math  Comp. /Applications 


2 

.2 

gi 

1 

.5 

gi 

1 

.7 

gi 

1 

.5 

gi 

1 

.8 

gi 

2 

.0 

gi 

y/-/// 
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In  April  1987  Blythe,  then  8  years  1  month  old  and  in  2nd 
grade,  was  administered  a  speech  and  language  evaluation  at  NSCH 
by  Dr.  Kemper  (P-16;  S-17).  She  received  the  following  age  level 
(al)  or  grade  level  (gl)  scores  on  the  following  tests: 

Test  Instrument  Age/Grade  Level  Score 

Peabody  Picture  Vocabulary  Test  8  yrs.  6  months  al 

Expressive  One  Word  Vocabulary  Test  11  yrs.  2  months  al 

Test  of  Language  Development  Low  Average  Range 

Clinical  Evaluation  of  Language 

Functions-Selected  Subtests  2nd  to  3rd  gl 

In  May  1987  Blythe,  then  8  years  2  months  old  and  in  2nd 
grade,  was  administered  a  psychoeducational  evaluation  at  NSCH  by 
Ms.  Scott  (P-14;  S-18).  She  received  the  following  al  or  gl 
scores  on  the  following  tests: 

Test  Instrument  Age/Grade  Level  Score 

Roswell-Chall  Diagnostic  Reading 
Tests  of  Phonics  &  Word  Analysis 
Skills  Beginning  2nd  gl 

Woodcock  Reading  Mastery  Test 
Word  Identification  Subtest  Mid  2nd  gl 

Gray  Oral  Reading  Test  Late  lst-2nd  gl 

Gates  McGinitie  Reading  Test-Level  B      Early  4th  gl 

Test  of  Written  Spelling  -  Revised        1st  gl 

Wide  Range  Achievement  Test 

Arithmetic  Subtest  Beginning  3rd  gl 

On  academic  testing  administered  by  Ashburnham  in  September 
and  October  1987  Blythe,  then  8  years  6  months  old  and  beginning 
3rd  grade,  received  the  following  al  or  gl  scores  on  the 
following  tests  (P-6,  10;  S-20):" 

Test  Instrument  Age/Grade  Level  Scores 

Peabody  Individual  Achievement  Test 

Mathematics  8.5  al 

Reading  Recognition  8.0  al 

Reading  Comprehension  7.10  al 

Spelling  6.8  al 

General  Information  7.6  al 

Total  Test  7.9  al  /,//*" 
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Detroit  Tests  of  Learning  Aptitude 
Verbal  Absurdities 
Motor  Speed 

Auditory  Attention  Span  for 
Unrelated  Words 

Visual  Attention  Span  for  Objects 
Free  Association 
Designs 

Auditory  Attention  Span  for 
Related  Syllables 
Number  Ability 
Social  Adjustment 
Oral  Directions 

Motor  Free  Visual  Perception  Test 

CTBS 

Reading 
Language 
Spelling 
Math 

Language  Processing  Test 
Categorization 
Similarities 
Multiple  Meanings 
Differences 
Attributes 

Illinois  Test  of  Psycholinguistic  Ability 

Auditory  Sequential  Memory  Subtest     7.2  al 

In  June  1988  Blythe,  then  9  years  3  months  old  and 
completing  the  3rd  grade,  was  administered  another 
psycheducational  evaluation  at  NSCH  by  Ms.  Scott  (S-19).  She 
received  the  following  gl  or  percentile  (%)  scores  on  the 
following  tests: 

Test  Instrument  Grade  Level  or  Percentile  Score 

Woodcock  Reading  Mastery  Test- 
Revised 

Word  Identification  3.6  gl 

Word  Attack  2.1  gl 


8.3 

al 

8.0 

al 

5.8 

al 

7.8 

al 

11.0 

al 

8.0 

al 

4.0 

al 

9.6 

al 

12.0 

al 

8.0 

al 

8.8 

al 

2.2 

gi 

3.2 

gi 

2.5 

gi 

3.4 

gi 

9.0 

al 

8.4 

al 

8.11  al 

7.9 

al 

5.8 

al 

Gray  Oral  Reading  Test  37 


Gates  MacGinite  Reading  Test 

Level   C  2.9    gl 
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% 


Test  of  Written  Spelling-Revised  37' 

Wide  Range  Achievement  Test-Arithmetic    End  3rd  gl 

In  December  1988  Blythe,  then  9  years,  8  months  old  and  in 

the  4th  grade,  received  a  two  day  psycholinguistic  evaluation  at 

NSCH  from  Dr.  Kemper  (P-2;  S-2H).  Blythe  received  the  following 
test  results: 

Test  Instrument  Test  Result  -  Range 

Peabody  Picture  Vocabulary  Test  Average 

Expressive  One  Word  Vocabulary  Test  Above  Average 

The  Word  Test 

Associations  Average 

Synonyms  Average 

Semantic  Absurdities  Average 

Antonyms  Average 

Definitions  Low/Below  Average 

Multiple  Definitions  Below  Average 

Token  Test  for  Children  Average 

Syntactic  Comprehension  (Menyuk)  Below  Average 

Test  of  Language  Development  - 
2  Intermediate 

Sentence  Combining  Below  Average 

Word  Ordering  Below  Average 

Clinical  Evaluation  of  Language 
Fundementals-Revised 

Listening  to  Paragraphs  Below  Average 

Oral  Directions  Average 

Word  Classes  Below  Average 

Semantic  Relationships  *Low  Average 

Formulated  Sentences  Below  Average 

Recalling  Sentences  *Low  Average 

Sentence  Assembling  Average 

Word  Associations  Average 


/  / 
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Test  of  Language  Competence 

Understanding  Ambiguous  Sentences  Average 

Making  Inferences  Low  Average 

Recreating  Sentences  Low  Average 
Understanding  Metaphoric  Expressions   *Low  Average 

Test  of  Problem  Solving 

Explaining  Inferences  Average 

Determining  Causes  Low  Average 

Negative  Why  Questions  Below  Average 

Determining  Solutions  Average 

Avoiding  Problems  Average 

Analysis  of  the  Language  of  Learning 

Defining  Concepts  Below  Average 

Giving  Concept  Examples  Below  Average 

Recognizing  Concepts  Average 

Segmenting  Sentences  Average 

Generating  Words  Average 

Segmenting  Words  Average 

Repairing  Sentences  Average 

Slosson  Oral  Reading  Test  4.5  gl 

Test  of  Reading  Comprehension 

General  Vocabulary  Low  Average 

Syntactic  Similarities  Below  Average 

Paragraph  Reading  High  Average 

Sentence  Sequencing  Below  Average 

Gray  Oral  Reading  Test  -  Revised 

Comprehension  Average 

Passage  Score  Average 

Test  of  Written  Language  -  2 

Sentence  Combining  Below  Average 

Thematic  Maturity  Below  Average 

Contextual  Vocabulary  Below  Average 

Syntactic  Maturity  Below  Average 

Contextual  Spelling  Below  Average 

Contextual  Style  Average 

Test  of  Written  Spelling 

Predictable  Words  2.9  gl 

Unpredictable  Words  3.3  gl 
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Also  in  December  1988  Blythe,  then  age  9  years  8  months  old 
and  in  the  4th  grade,  received  a  psychological  evaluation  from 
Dr.  Hayes  (S-2I)  and  received  the  following  scores: 

Test  Instrument  Grade  Level  Scores 

Stanford  Diagnostic  Reading  Test 

Auditory  Discrimination  1.6  gl 

Phonetic  Analysis  2.1  gl 

Structural  Analysis  3.2  gl 

Auditory  Vocabulary  5.4  gl 

PARENTS  PROPOSED  PROGRAM 

Parents  propose  that  Blythe  be  placed  at  Eagle  Hill  School 
located  in  Hardwick,  MA  as  a  private  day  school  student  for  the 
1989-90  school  year.  Eagle  Hill  has  24  teachers  and  90  students 
ages  10-19.  Students  have  average  to  above  average  intelligence 
but  have  learning  disabilities,  language  disabilities  and 
attention  deficit  disorders.  Some  students  also  have  secondary 
emotional  overlay  but  there  are  no  primary  emotionally  disabled 
students  at  Eagle  Hill.  The  vast  majority  of  its  students  are 
residential  students  with  only  2  day  students  attending  Eagle 
Hill  last  year. 

There  are  9  class  periods  per  day  including  academic  and 
non-academic  classes.  The  school  day  runs  from  8  A.M.  to  3:35 
P.M.  followed  by  a  30  minute  callback,  period  for  students 
requiring  extra  help  or  called  back  for  behavioral  or 
disciplinary  reasons.  Class  sizes  vary  from  student  to  teacher 
ratios  of  1:1  to  6:1.  The  education  program  is  structured  and 
individualized  utilizing  a  multi-modal  language  based  teaching 
approach.  Students  are  grouped  within  a  3  year  age  range  based 
upon  performance  levels.  There  are  19  academic  classroom 
teachers,  5-6  of  whom  will  be  new  teachers  this  year  and  whose 
certification  status  is  not  yet  ascertained.  Of  the  returning  12 
academic  teachers  6  are  certified  in  moderate  special  needs  and 
the  other  6  are  certified  in  a  subject  matter  area  and  are 
working  towards  moderate  special  needs  certification.  The  5  other 
teachers  -  a  speech-language  pathologist,  industrial  arts 
teacher,  art  teacher  and  2  health/physical  education  teachers  are 
certified  in  their  specific  disciplines. 

If  Blythe  goes  to  Eagle  Hill  she  would  have  an 
English/Reading  Class  twice  daily  with  a  teacher  certified  in 
moderate  special  needs;  a  math  class  daily  with  a  teacher 
certified  in  moderate  special  needs;  a  writing  class  with  a 
teacher  who  may  or  may  not  be  certified  in  moderate  special 
needs;  a  science  class  with  a  non-special  needs  certified 
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teacher;  a  history  class  with  a  non  special  needs  certified 
teacher;  and  various  non  academic  classes  such  as  art,  shop, 
photography,  culinary  arts  and  physical  education.  Blythe  would 
also  have  speech-language  therapy  1-2  times  per  week  on  a  1:1  or 
small  group  basis.  There  are  22  new  students  coming  to  Eagle  Hill 
this  school  year  within  Blythe's  age  range  (all  residential 
students)  and  it  is  anticipated  that  some  of  these  students  will 
provide  appropriate  groupings  for  Blythe  depending  upon  the 
subject  area.  Blythe  would  likely  be  grouped  with  different 
students  in  different  subjects  since  grouping  would  change  based 
upon  compatible  skill  levels. 

All  Eagle  Hill  teachers  undergo  a  week  of  training  prior  to 
the  beginning  of  the  school  year  which  covers  the  areas  of 
learning  disabilities,  language  disabilities  and  attention 
deficit  disorders;  teaching  methods,  techniques,  procedures  and 
how  to  structure  activities  to  meet  student  needs;  IEP 
formulation;  and  a  review  of  the  profiles  of  incoming  students. 
Teachers  are  observed  and  supervised  frequently  from  September  to 
November,  especially  the  new  teachers,  and  less  so  throughout  the 
remainder  of  the  school  year  by  3  Eagle  Hill  supervisors. 

Eagle  Hill  is  not  a  Massachusetts  Department  of  Education 
(DOE)  c.  766  approved  private  day  (502.5)  or  residential  (502.6) 
placement.  Students  who  attend  Eagle  Hill  at  public  expense  (18 
for  the  1989-90  school  year)  do  so  under  a  sole  source  of  care 
waiver  from  DOE  pursuant  to  603  CMR  28.00  1(204. 

(See  testimony  of  Ms.  Shields) 

SCHOOL'S  PROPOSED  PROGRAM 

Quabbin  proposes  that  Blythe  be  placed  in  a  502.3  prototype 
program  at  its  Oakham  Elementary  School  (Oakham).  Under  her 
proposed  IEP  Blythe  would  receive  the  following  subjects  in  the 
resource  room:  Reading  5  times  per  week,  45  minutes  per  day; 
written  language  5  times  per  week,  40  minutes  per  day;  oral 
language  3  times  per  week,  40  minutes  per  period;  math  5  times 
per  week,  20  minutes  per  day;  academic  support  4  times  per  week, 
45  minutes  per  period;  and  a  language  consultation  once  weekly 
for  30  minutes  from  the  speech  language  pathologist  to  her 
teachers.  Overall  Blythe  would  receive  14£  hours  of  special 
education  service  delivery  per  week,  13  3/4  hours  of  it  direct 
special  education  services  to  Blythe.  Blythe  would  be 
mainstreamed  into  regular  education  for  the  academic  subjects  of 
social  studies,  science  and  some  math.  Blythe  would  also  be 
mainstreamed  for  all  non-academic  areas  such  as  music,  art, 
physical  education,  recess,  lunch,  special  activities  and  school 
events.  (P-l;  S-l,  2M) . 
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Additionally,  contractual  consultant  services  through  the 
Blake  Center  will  be  made  available  to  all  Oakham  staff  who  will 
interact  with  Blythe  as  a  direct  or  indirect  service  provider. 
Consultant  services  will  be  provided  via  in-service  teacher 
training  in  the  area  of  language/learning  disabilities.  The 
consultant  will  design  the  teacher  training  program  to  focus 
specifically  upon  Blythe's  identified  language/learning  needs. 
The  scope  and  sequence  of  this  training  will  be  determined  by  the 
consultant  after  evaluation  of  the  teachers  levels  of  awareness 
and  knowledge  in  this  area.  The  contract  provides  for  5  hours  of 
initial  training.  Additional  training,  as  deemed  appropriate  by 
the  consultant,  may  be  added  perhaps  as  many  hours  as  a  semester 
long  college  course.  At  the  conclusion  of  this  training  another 
contracted  consultant  will  monitor  and  evaluate  the  results  of 
the  training  for  the  teachers  who  are  providing  services  to 
Blythe.  Finally,  the  Quabbin  speech  language  pathologist  will 
coordinate/work  with  Blythe's  special  and  regular  education 
teachers  to  insure  carryover  of  language  skills  into  her 
mainstreamed  classes.  (Testimony  Ms.  Moreau;  Ms.  Majoy;  Dr. 
Hayes;  P-l;  S-67 , 68 , 69 ,70 ) . 

Blythe's  resource  room  teacher  would  be  Margaret  Frost  who 
is  certified  in  moderate  special  needs  and  elementary  education; 
has  a  masters  degree  in  education;  has  taken  numerous  additional 
courses  in  the  development  of  language,  reading  disabilities  and 
learning  disabilities;  and  has  17  years  of  experience  teaching 
special  needs  children  within  the  Quabbin  Regional  School 
District  as  well  as  2  years  experience  as  a  special  needs  tutor 
at  Eagle  Hill.  There  will  also  be  2  full  time  aides  in  Ms. 
Frost's  resource  room:  Ms.  Bechan  who  is  certified  as  a  teacher 
of  the  speech  and  hearing  handicapped  and  has  been  working  with 
Ms.  Frost  for  12  years;  and  Ms.  Paradis  who  is  a  certified 
elementary  education  teacher  and  has  been  working  with  Ms.  Frost 
for  4  years.  There  are  only  5-7  students  in  the  resource  room  at 
any  one  time.  Therefore,  the  student  to  teacher  ratio  is  5-7:3  or 
2:1.  (See  Deposition  of  Ms.  Frost  —  S-l;  S-2A, 2B, 2C, 2D, 2E, 2F, 
2G;  S-91). 

The  consultant  who  would  provide  teacher  training  in  the 
area  of  language/learning  disabilities  to  all  of  Blythe's  service 
providers  at  Oakham  is  Mary  Ellen  Moreau  who  is  a  speech  language 
pathologist  at  the  Blake  Center  and  is  an  Assistant  Professor  at 
American  International  College.  Ms.  Moreau  has  her  Certificate  of 
Clinical  Competency  (CCC)  from  the  American  Speech,  Language  and 
Hearing  Association  (ASHA) ;  is  a  licensed  speech  language 
pathologist;  and  is  certified  in  moderate  special  needs, 
elementary  education  and  as  a  teacher  of  the  speech  and  hearing 
handicapped.  Ms.  Moreau  teaches  courses  and  does  in-service 
training  in  the  development  of  language,  facilitating  language  in 
the  classroom,  and  developing  language  based  classrooms.  Ms. 
Moreau  has  20  years  of  experience  in  working  with  language 
disabilities  and  learning  disabilities.  (Testimony  Ms.  Moreau;  S- 
4,5,6,7,8,9,10)  . 
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The  consultant  who  would  monitor  and  evaluate  the  results  of 
the  training  is  Nancy  Hayes.  Dr.  Hayes  has  her  doctorate  in 
educational  psychology  and  is  certified  as  a  school  psychologist 
and  in  elementary  education.  (Testimony  Dr.  Hayes;  S-10,11,12). 

FINDINGS  AND  CONCLUSIONS 

Blythe  is  a  student  with  special  education  needs  as  defined 
under  state  and  federal  statutes  and  regulations.  This  was 
undisputed  at  the  hearing  and  confirmed  by  the  evidence 
presented.  The  remaining  areas  of  disagreement  are  those  cited 
under  ISSUES  IN  DISPUTE,  above. 

Based  upon  4  extended  days  of  hearing,  the  extensive  written 
documentation  introduced  into  evidence  and  a  review  of  the 
applicable  law,  I  conclude: 

I.  That  Quabbin  is  not  legally  obligated  to  reimburse  Parents 
for  Blythe's  tuition  and  transportation  costs  regarding  Parents 
unilateral  placement  of  Blythe  at  the  Blake  School  from  October 
24,  1988  until  the  conclusion  of  the  1988-89  school  year; 

II.  That  Quabbin's  IEP  from  April  1989  to  April  1990  proposing  a 
502.3  prototype  placement  for  Blythe  at  the  Oakham  School  is 
appropriate  to  address  her  special  education  needs  so  as  to 
assure  her  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment. 

My  analysis  follows. 

I. A. 

When  Blythe  moved  from  Ashburnham  to  Quabbin  in  September 
1988  she  was  not  a  special  education  student.  She  was  a  regular 
education  student.  Blythe  had  completed  1st  and  2nd  grades  in 
Rindge,  New  Hampshire  and  3rd  grade  in  Ashburnham,  MA.  as  a 
regular  education  student.  Although  IEPs  had  been  proposed  for 
her  in  both  Rindge  and  Ashburnham  offering  resource  room 
assistance,  Parents  had  each  time  rejected  these  IEPs.  No 
agreements  or  settlements  were  ever  reached  between  Parents  and 
these  school  districts.  Nor  were  these  IEPs  ever  brought  to 
hearing,  litigated  and  any  decision  reached.  (See 
STATEMENT/HISTORY  OF  THE  CASE,  above).  Legally  therefore,  upon 
moving  to  Quabbin,  Blythe  was  a  regular  education  student.  She 
had  no  entitlement  to  continue  under  her  prior  IEP  and  continue 
to  receive  her  prior  special  education  services  or  programs,  nor 
to  immediate  special  education  services  from  Quabbin  upon  her 
move  to  Quabbin  or  pending  any  evaluations  or  appeal  under  20 
U.S.C.  1415(e)(3);  603  CMR  28.00  11327;  or  603  CMR  28.00  11332, 
because  she  had  never  functioned  under  an  IEP  as  a  special 
education  student.  603  CMR  28.00  II' s  327.0  and  327.1  specifically 
provide,  in  pertinent  part,  as  follows: 
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327.0  Placement  Pending  Evaluation  and 
Administrative  Appeal 

Between  the  time  that  a  child  is  referred  for 
an  evaluation  and  the  time  that  a  placement 
for  the  child  is  agreed  upon,  ordered,  or 
otherwise  required  pursuant  to  these  regulations 
and  consented  to  by  the  parent,  the  child  shall 
remain  in  his/her  current  educational  place- 
ment, subject  to  the  following: 

327.1  a  child  who,  at  the  time  of  referral 
for  evaluation,  was  in  the  regular  education 
program  shall  remain  in  that  regular  education 
program. . .  Emphasis  added. 

Therefore  I  conclude  that  Bly the ' s  legal  entitlement  upon  entry 
into  Quabbin  and  until  special  education  services  were  agreed 
upon  or  ordered  was  to  a  regular  education  program,  which  is  what 
she  was  receiving  at  Hardwick  Elementary  School. 

Further,  as  a  matter  of  law,  Quabbin  was  entitled  to 
evaluate  Blythe  prior  to  providing  her  with  special  education 
services.  Under  federal  law  34  CFR  300.531  Preplacement 
Evaluation  provides,  in  pertinent  part: 

Before  any  action  is  taken  with  respect  to 
the  initial  placement  of  a  handicapped 
child  in  a  special  education  program,  a 
full  and  individual  evaluation  of  the 
child's  educational  needs  must  be  conducted 
in  accordance  with  the  requirements  of  Reg. 
300.532.  Emphasis  added. 

Under  state  law  603  CMR  28.00  11319.0  Evaluation:  Assessments 
provides,  in  pertinent  part: 

Within  thirty  school  working  days  after 
receipt  of  the  parents  written  consent 
under  11317.4,  the  school  committee  shall 
provide  an  evaluation  of  the  child  who 
has  been  referred  and  the  TEAM  and  Admin- 
istrator of  Special  Education  shall  write 
an  IEP  for  such  child.  Emphasis  added. 

I  conclude  that  Parents  position  that  Quabbin  was  obligated  to 
provide  Blythe  with  special  education  services  before  conducting 
its  evaluation  and  promulgating  an  IEP  is  legally  unsupportable . 

Finally,  Parents  cite  603  CMR  28.00  11314.0  to  support  their 
contention  that  Quabbin  was  obligated  to  provide  immediate 
special  needs  services.  However,  that  section,  entitled 
Evaluation:  Referral,  limitation  provides,  in  pertinent  part: 
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Prior  to  referral  of  a  child  for  an  eval- 
uation, all  efforts  shall  be  made  to  meet 
such  child's  needs  within  the  context  of 
the  services  which  are  part  of  the  regular 
education  program.  Emphasis  added. 

I  do  not  find  this  section  to  be  on  point  nor  to  support  Parents 
position.  Section  314  does  not  mandate  interim  special  education 
services  but  stands  for  the  proposition  that  a  child's  needs 
should  be  attemped  to  be  met  within  the  context  of  regular 
education  prior  to  initiation  of  the  referral  process.  I  also 
note  that  pending  the  evaluations  Quabbin  did  offer  to  provide 
Blythe  with  interim  regular  education  services  for  4  hours  per 
week  but  that  such  services  were  rejected  by  Parents. 
(See  STATEMENT/HISTORY  OF  THE  CASE,  above). 

I.B. 

Parents  argue  that  Quabbin  violated  603  CMR  28.00  11 '  s  317.7 
and  319.0  in  that  Quabbin  did  not  complete  its  evaluation  with  30 
school  working  days  after  the  date  it  received  Parents  written 
consent  to  evaluate  (October  4,  1988)  and  that  Parents: 

at  no  time  refused  to  make  Blythe  avail- 
able for  evaluation  or  in  any  way  inter- 
fered with  the  District's  evaluation 
process.  (Parents  closing  brief  p. 31). 

As  a  result,  Parents  contend,  Quabbin  should  reimburse  them  for 
their  unilateral  placement  of  Blythe  at  Blake  School  beginning 
October  24,  1988. 

I  am  totally  unable  to  agree  with  this  position.  While 
Quabbin  did  not  develop  an  IEP  until  April  1989,  delays  in  the 
evaluation  and  development  of  an  IEP  for  Blythe  were  caused  by 
the  actions  of  Parents. 

As  noted  in  the  STATEMENT/HISTORY  OF  THE  CASE,  Parents 
unilaterally  placed  Blythe  at  the  Blake  Center  on  October  24, 
1988  immediately  prior  to  the  scheduled  Quabbin  evaluations.* 


*While  there  is  evidence  that  School  Psychologist  Kozlowski  had 
decided  not  to  test  Blythe  because  Parents  preferred  an  outside 
psychological  evaluator  other  than  himself  (testimony  Mr.  D. ;  S- 
41,45)  there  is  no  evidence  that  this  was  true  of  Quabbin's  other 
evaluations  including  a  speech-language  evaluation  and  an 
educational  evaluation.  (See  S-29,37,44;  testimony  Ms.  Majoy). 
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On  October  25,  1988  Ms.  Majoy  agreed  for  such  evaluations  to  be 
done  at  the  Blake  Center  if  Parents  wished.  Parents  did  not 
choose  Blake  Center  until  November  14,  1988.  Quabbin  authorized 
such  evaluation  with  Blake  Center  on  November  21,  1988.  On 
December  13,  1988  Blake  Center  agreed  to  do  a  speech  and  language 
evaluation  of  Blythe.  However,  she  had  already  been  extensively 
evaluated  in  the  areas  of  speech  and  language  on  December  5  &  7, 

1988  at  NSCH  by  Dr.  Kemper  with  his  results  not  to  be  known  for 
60-90  days  which  made  any  further  speech  and  language  evaluation 
unethical  and  rendering  any  results  that  would  have  been  obtained 
invalid.  Because  of  Parents  placement  of  Blythe  at  Blake  School 
and  resultant  delay  in  Blythe's  evaluation,  the  team  meeting 
originally  scheduled  for  November  17,  1988  had  to  be  rescheduled 
for  January  11,  1989.  Because  of  Parents  private  psycholinguistic 
evaluation  of  Blythe  at  NSCH  in  December  1988  the  January  11, 

1989  team  meeting  had  to  be  rescheduled  to  April  7,  1989  after 
receipt  of  Dr.  Kemper's  report  on  March  15,  1989. 

I  conclude  that  these  Parental  actions  clearly  did  intefere 
with  Quabbin's  ability  to  evaluate  Blythe  and  impeded  its  efforts 
to  complete  Blythe's  evaluations  within  the  normal  time  frame. 
Further,  while  Parents  may  have  made  Blythe  "available"  for  the 
Blake  Center  speech  and  language  evaluation,  her  availability  for 
such  testing  amounted  to  a  meaningless  gesture,  as  would  have 
been  any  Blake  Center  speech-lanauge  testing,  given  Dr.  Kemper's 
testing  in  this  very  area  less  then  2  weeks  before. 

A  substantial  amount  of  testimony  and  affidavits  were 
devoted  to  whether  Quabbin  or  Blake  Center  was  aware  that  Dr. 
Kemper's  evaluation  at  NSCH  was  to  take  place.  Mr.  D.  testified 
that  Dr.  Kemper's  testing  had  been  scheduled  for  many  months  and 
that  Quabbin  School  Psychologist  Kozlowski  and  Dr.  Brian  Cleary, 
Director  of  the  Blake  Center/Blake  School,  knew  about  Dr. 
Kemper's  testing.  Mr.  D.  also  believed  that  all  participants  to 
the  December  12,  1988  pre-hearing  conference  call  were  aware  of 
Dr.  Kemper's  testing.  Dr.  Kemper,  via  affidavit,  stated  that  Dr. 
Cleary  knew  (P-22).  Dr.  Kozlowski,  via  affidavit,  stated  that  he 
did  not  know  (S-88).  Dr.  Cleary,  via  affidavit,  stated  that  he 
did  not  know  (S-90).  Ms.  Majoy  testified  that  she  did  not  know. 
Parents  attorney  represented  on  the  record  that  she  did  not  know 
about  the  NSCH  evaluation  when  the  pre-hearing  conference  call 
took  place  on  December  12,  1988.  One  result  of  the  conference 
call  was  to  facilitate  the  speech  and  language  evaluation  to  take 
place  at  Blake  Center  and  this  conference  call  took  place  5  days 
after  Dr.  Kemper  had  already  completed  his  evaluation. 
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In  the  face  of  diametrically  contradictory  evidence,  I 
conclude  that  neither  Quabbin  nor  Blake  Center  was  made  aware  of 
Blythe's  testing  by  Dr.  Kemper  at  NSCH  until  Blake  Center  was 
informed  of  such  testing  after  it  had  already  taken  place  at  NSCH 
and  prior  to  the  scheduled  Blake  Center  testing.  I  reach  my 
conclusion  for  3  reasons.  First,  Mr.  D.  testified  that  Dr.  Cleary 
had  been  initially  reluctant  to  do  any  further  testing  of  Blythe 
when  she  was  enrolled  by  Parents  at  the  Blake  School  and  later 
stated  that  some  speech/language  testing  could  be  done.  In  his 
December  13,  1988  letter  to  Ms.  Majoy  (S-49)  confirming  that  the 
Blake  Center  would  do  speech  and  language  testing  of  Blythe,  Dr. 
Cleary  writes: 

We  would  also  provide  a  Speech  and  Language 
evaluation  together  with  our  recommendations 
for  teaching  strategies.  We  shall,  however, 
try  to  avoid  repitition  of  prior  testing 
and  use  only  those  procedures  that  appear  to 
be  pertinent  to  the  development  of  Blythe's 
program  at  the  Blake  Day  School.  Emphasis 
added. 

In  his  December  21,  1988  letter  to  Ms.  Majoy  (S-55)  Dr. 
Cleary  writes: 

It  now  transpires  that  Blythe  has  received 
further  substantial  testing  in  the  language 
domain  within  the  past  week.  Our  speech  and 
language  pathologist,  in  conversation  with 
Dr.  Kemper  of  North  Shore  Children's 
Hospital,  informs  me  that  this  new  testing 
substantially  covers  the  areas  which  we  had 
intended  to  explore. 

Clearly  it  would  be  both  unethical  and  not 
in  Blythe's  best  interest  to  repeat  such 
testing  and  indeed  embark  on  any  further 
testing  at  this  point.  We  therefore  must 
regretfully  withdraw  our  proposal  to  pro- 
vide further  services  in  the  area  of 
speech  and  language  testing.  We  had  hoped 
to  incorporate  any  new  findings  into  Blythe's 
program  at  the  Day  School  and  we  anticipate 
receiving  the  results  of  this  testing 
in  the  near  future  so  that  we  may  review 
it  for  possible  implementation.  Emphasis 
added. 
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Based  upon  the  above  evidence,  I  find  it  impossible  to 
believe  that  Dr.  Cleary  would  have  scheduled  speech  and  language 
testing  at  the  Blake  Center  knowing  that  Dr.  Kemper  had  performed 
extensive  language  testing  just  a  week  beforehand.  Second,  since 
Parents  attorney  was  unaware,  5  days  after  the  fact,  that  Dr. 
Kemper's  evaluation  had  taken  place,  I  find  it  impossible  to 
believe  that  Quabbin  or  Blake  Center  knew  about  this  evaluation 
prior  to  its  occurrence.  Finally,  since  no  one  participating  in 
the  conference  call  of  December  12,  1988  was  aware  of  Dr. 
Kemper's  testing  and  steps  were  taken  after  the  conference  call, 
between  the  parties  and  Blake  Center  to  facilitate  speech  and 
language  testing  at  the  Blake  Center,  I  find  no  rational  basis  to 
conclude  that  Quabbin  or  Blake  Center  were  aware  that  Dr. 
Kemper's  evaluation  at  NSCH  had  taken  place. 

In  light  of  the  foregoing,  I  find  Parents  contention  that 
because  Quabbin  did  not  comply  with  the  30  working  day 
requirement  for  completing  Blythe's  evaluation  after  Parental 
"consent"  it  should  be  held  liable  to  reimburse  Parents  for  their 
unilateral  placement  of  Blythe  at  the  Blake  School  to  be  utterly 
incredulous . 


Parents  actions  effectuated  three  results.  First,  Quabbin 
was  effectively  prohibited  from  conducting  a  speech  and  language 
evaluation  of  Blythe  either  via  its  in-house  staff  or  via  the 
Blake  Center.  Given  the  nature  of  her  special  education  needs, 
this  was  a  crucial  evaluation.  Second,  given  the 
comprehensiveness  of  his  evaluation;  the  volume  and  variety  of 
tests  administered;  and  the  fact  that  any  further  speech/language 
testing  would  have  been  invalid  or  of  extremely  questionable 
validity  as  well  as  unethical;  Parents  chosen  evaluator,  Dr. 
Kemper,  became  the  only  speech/language  pathologist  who  was  able 
to  do  any  speech/language  or  psycholinguistic  evaluation  which 
would  yield  any  meaningful  results.  Finally,  Quabbin  was 
effectively  forced  to  accept  and  wait  for  Dr.  Kemper's  evaluation 
as  the  only  current  speech/language/psycholinguistic  evaluation 
with  which  to  develop  its  IEP  for  Blythe  and  it  took  over  3 
months  between  the  date  of  his  testing  and  Quabbin' s  receipt  of 
his  report. 

Whether  deliberate  or  unintentional,  I  conclude  that  Parents 
cannot  effectively  obstruct,  manipulate  and  frustrate  Quabbin's 

then,  having  done  so,  attempt  to 
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with  the  30  day  requirement  of  state  regulations.  I  further 
conclude  that  Quabbin  is  not  legally  obligated  to  reimburse 
Parents  for  Blythe's  tuition  and  transportation  costs  resulting 
from  their  unilateral  placement  of  Blythe  at  the  Blake  School 
from  October  24,  1988  until  the  conclusion  of  the  1988-89  school 
year . 

II. 

603  CMR  28.00  11502.5  Day  School  Program  provides,  in 
pertinent  part: 

Each  school  committee  shall  arrange  for 
the  provision  of  programs  within  this 
prototype  to  each  child  in  need  of 
special  education  only  when  the  nature 
or  severity  of  the  special  need  is  such 
that  education  in  a  less  restrictive 
prototype  with  the  use  of  supplementary 
aids  and  services  cannot  be  achieved 
satisfactorily .  Emphasis  added. 

Based  upon  the  vast  preponderance  of  the  evidence  presented, 
I  conclude  that  the  nature  and  degree  of  severity  of  Blythe's 
special  education  needs  are  such  the  proposed  502.3  IEP  at 
Quabbin' s  Oakham  School  is  appropriate  to  address  her  special 
education  needs  so  as  to  assure  her  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 

Blythe  has  average  intelligence.  Her  ability  and  functioning 
levels  at  various  points  in  time  over  the  last  3  years  have  been 
reviewed  under  PROFILE  OF  STUDENT,  above.  It  must  be  remembered 
that,  except  for  the  December  1988  evaluations  of  Dr.  Kemper  and 
Dr.  Hayes,  all  of  these  test  results  were  achieved  while  Blythe 
was  functioning  in  regular  education  classes  with  no  special 
education  services  being  furnished  at  all.  Further,  the  testing 
of  Dr.  Kemper  and  Dr.  Hayes  took  place  only  6  and  8  weeks 
respectively  after  Blythe  had  been  placed  at  Blake  School.  On 
academic  testing,  over  time,  Blythe  achieved  from  at  or  above 
grade/age  level  to  below  grade/age  level  depending  upon  the  test 
instrument  utilized.  The  most  recent  academic  testing  indicates 
that  Blythe  is  functioning  at  or  close  to  grade  level  in  math, 
appoximately  at  grade  level  to  2  years  below  grade  level  in 
reading  and  1-2  years  below  grade  level  in  spelling.  On  language 
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assessments  Blythe  has  functioned  from  at  or  above  age  level  to 
below  age  level  over  time,  depending  upon  the  test  instrument 
utilized.  Blythe ' s  most  recent  language  testing  places  her  within 
a  low  average  range  of  language  functioning,  overall.* 

I  do  not  find  Bly the ' s  profile  to  be  the  profile  of  a 
severely  language/learning  disabled  student  which  would  warrant 
the  restrictiveness  of  being  placed  with  all  other  special 
education  students  for  the  entire  day  as  advocated  by  Parents. 
Indeed,  I  note  that  with  the  exception  of  Dr.  Kemper  of  NSCH  and 
Ms.  Shields  of  Eagle  Hill,  no  professional  evaluator  who  has 
assessed  Blythe  and/or  has  reviewed  her  records  and  testified  at 
this  hearing  has  advocated  the  restrictiveness  of  a  private 
school  placement  with  all  language/learning  disabled  students  to 
address  her  special  education  needs;  nor  have  they  even 
recommended  a  substantially  separate  (502.4)  special  needs 
placement  within  the  public  schools  as  being  necessary  to  address 
her  special  education  needs. 

In  her  psychoeducational  evaluation  of  May  1987  (P-14;  S-18) 
Ms.  Scott  of  NSCH  recommended  that  Blythe  receive  instruction  in 
reading  and  written  language  within  the  context  of  1:1  tutorial 
for  one  hour  daily  from  a  teacher  with  extensive  training  and 
experience  in  reading  and  language  plus  consultation  between  this 
tutor  and  Blythe 's  classroom  teacher  who  would  be  sensitive  to 
and  make  accomodations  to  her  needs.  In  her  psychoeducational 
evaluation  of  June  1988  (S-19)  Ms.  Scott  of  NSCH  offered  many 
specific  teaching  strategies  and  techniques  but  essentially 
reiterated  her  recommendations  of  the  prior  year  that  Blythe 
receive  a  highly  structured  approach  to  learning  phonics,  word 
analysis  skills,  oral  reading,  reading  comprehension  and  written 
language  within  the  context  of  a  1:1  tutorial  for  one  hour  each 
day. 


^Totaling  up  specific  subtest  scores  on  Dr.  Kemper's  most  recent 
psycholinguistic  report  of  Blythe  in  December  1988  she  scored 
above  or  high  average  on  2  subtests,  average  on  21  subtests,  low 
average  on  8  subtests  and  below  average  on  17  subtests  plus,  in 
mid  4th  grade,  a  4.5  grade  level  reading  score  and  a  3rd  grade 
level  spelling  score.  I  acknowledge  Dr.  Kemper's  testimony  and 
affidavit  (P-22)  that  3  specific  subtest  scores  were  listed  as 
being  low  average  when  they  should  have  been  listed  as  below 
average  (those  scores  which  have  a  star  beside  them  in  PROFILE  OF 
STUDENT,  above)  which  would  change  the  total  specific  subtest 
scores  to  2  high  or  above  average,  21  average,  5  low  average  and 
20  below  average.  This  correction  still  places  28  of  her  specific 
subtest  scores  within  an  overall  average  range  and  20  specific 
subtest  scores  within  a  below  average  range. 
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Based  upon  her  review  of  the  2  Scott  psychoeducational 
evalutions  at  NSCH,  the  2  Kemper  speech/language  and 
psycholinguistic  evaluations  at  NSCH,  Dr.  Hayes'  psychological 
evaluation  (S-2I),  Blythe's  Blake  School  progress  reports  (S-2J- 
K),  and  the  Quabbin  IEP  proposed  for  Blythe,  Blake  Center  speech 
and  language  pathologist  Moreau  testified:  1)  that  Blythe  has  a 
mild  to  moderate  language/learning  disability;  2)  that  Quabbin' s 
proposed  IEP  i.e.,  resource  room  special  eduation  for  reading  and 
language  instruction  and  remediation,  mainstreamed  regular 
education  classroom  instruction  for  social  studies  and  science, 
and  language  training  for  all  of  Blythe's  teachers,  is  recongized 
as  a  valid  and  effective  model  by  the  American  Speech,  Language 
and  Hearing  Association  (ASHA)  for  mild  to  moderate  language 
disabled  students;  3)  that  it  is  appropriate  for  Blythe  to  be  in 
the  mainstream  for  social  studies  and  science;  4)  that  the 
Quabbin  program  can  be  effective  for  Blythe  as  written;  and  5) 
that  any  type  of  substantially  separate  placement  is  not  the  way 
to  go  for  Blythe. 

Based  upon  her  review  of  the  same  materials  listed  in  the 
preceding  paragraph  combined  with  her  own  testing  of  Blythe  in 
December  1988  (S-2I)  Dr.  Hayes  testified:  1)  that  Blythe  is  a 
child  with  mild  to  moderate  language/learning  disabilities;  2) 
that  Blythe's  needs  do  not  require  the  degree  of  intervention 
recommended  by  Dr.  Kemper;  3)  that  a  substantially  separate, 
segregated  program  is  not  necessary,  given  Blythe's  test  results, 
to  address  her  level  of  language/learning  disabilities;  4)  that 
Blythe  can  function  in  regular  education  social  studies  and 
science  with  appropriate  support;  5)  that  Blythe  can  be 
successfully  integrated  with  normal  children  while  her  deficit 
areas  are  remediated  through  special  education  in  the  resource 
room;  and  6)  that  Quabbin* s  proposed  IEP  is  appropriate  to  meet 
Blythe's  special  education  needs. 

Dr.  Goldberg  is  an  assistant  professor  of  pediatrics  and  the 
Co-Director  of  the  Learning  Problems  Clinic  at  the  University  of 
Massachusetts  Medical  Center.  She  has  a  masters  degree  in 
learning  disabilities  and  a  doctorate  in  educational  psychology 
concentrating  in  learning  disabilities.  She  is  certified  as  a 
teacher  of  moderate  special  needs,  has  taught  in  both  resource 
rooms  and  substantially  separate  placements  and  has  consulted 
and/or  provided  in-service  training  to  public  schools,  private 
schools  and  colleges.  (S-72;  testimony  Dr.  Goldberg).  Dr. 
Goldberg  has  reviewed  Dr.  Kemper's  December  1988  evaluation,  Dr. 
Hayes'  December  1988  evaluation,  Blythe's  Blake  School  progress 
reports,  Blythe's  December  1988  home  assessment  and  Quabbin 's 
proposed  IEP.  Dr.  Goldberg's  report  (S-73)  and  testimony 
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concludes:  1)  that  the  Quabbin  IEP  puts  forth  a  comprehensive, 
integrated  program  to  meet  Blythe's  special  education  needs;  2) 
that  the  reports  reviewed  show  Blythe  to  have  a  mild  to  moderate 
language  based  learning  disability  with  no  areas  of  severe 
deficit  and  that  such  students  are  best  served  in  public  schools 
with  a  combination  of  special  education  plus  regular  education 
integration;  3)  that  based  upon  what  she  has  read  in  Blythe's 
reports  it  would  be  unusual  and  too  restrictive  for  Blythe  to  be 
in  a  self  contained  special  education  program  in  a  public  school 
with  no  regular  education  mainstreaming  and  that  a  private  school 
special  education  placement  would  be  even  more  restrictive  and 
not  the  ideal  for  her;  4)  that  Blythe  should  receive  instruction 
in  1:1,  small  group  and  mainstreamed  settings;  and  5)  that  she 
supports  the  proposed  IEP  and  program  for  Blythe. 

Dr.  Kemper  has  his  bachelors,  masters  and  doctorate  degrees 
in  speech  and  language  pathology.  He  has  a  CCC  from  ASHA  and 
extensive  experience  in  the  speech  and  language  field.  He  is 
currently  the  Director  of  the  Department  of  Language,  Speech  and 
Hearing  at  NSCH.  (P-21).  Dr.  Kemper's  1987  speech  and  language 
evaluation  of  Blythe  (P-16;  S-17)  found  Blythe  to  have  a  mild  to 
moderate  auditory  processing  difficulty  scoring  in  the  low 
average  range.  All  tests  placed  her  at  or  above  grade  level  or  in 
the  average  range  except  for  1  subtest  on  the  Told-2.  Dr.  Kemper 
recommended  speech  and  language  therapy;  that  all  personnel  who 
worked  with  Blythe  be  oriented  to  the  "Language  of  Schooling",  a 
sociolinguistic  and  psycholinguistic  perspective  regarding 
language  use  and  facilitation  in  the  classroom;  and  monitoring  of 
the  use  of  classroom  language  for  Blythe  coordinated  by  a  person 
with  a  strong  background  in  language/learning  disabilities.. 

In  his  December  1988  psycholinguistic  evaluation  (P-2;  S-2H) 
Dr.  Kemper  recommended:  1)  that  Blythe  receive  instruction  within 
a  specialized  language  based  program  in  which  language  is 
integrated  into  and  serves  as  the  basis  for  instruction  in  all 
academic  subjects;  2)  an  individual  daily  tutorial  of  at  least 
one  hour  to  focus  upon  improving  her  reading,  spelling  and 
written  language  skills;  3)  that  Blythe's  reading,  language  and 
spelling  instruction  be  carefully  coordinated  and  integrated;  4) 
that  class  sizes  be  small  (7-8  students)  with  similar  ages, 
cognitive  abilities  and  primary  problems  of  language  based 
learning  disabilities;  and  5)  that  classes  be  instructed  by 
certified  special  education  teachers  with  a  strong  background  in 
language  based  learning  disabilities  ideally  in  conjunction  with 
a  certified  speech  and  language  pathologist. 
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Based  upon  a  preponderance  of  the  evidence  presented,  I 
conclude  that  Quabbin's  proposed  IEP  appropriately  addresses 
Blythe's  special  education  needs  so  as  to  assure  her  maximum 
possible  educational  development  in  the  least  restrictive 
educational  environment  possible  given  her  special  education 
needs.  The  results  on  Blythe's  evaluations  (See  PROFILE  OF 
STUDENT)  and  the  reports  and/or  testimony  of  Ms.  Scott  of  NSCH; 
Ms.  Moreau  of  Blake  Center;  Dr.  Hayes;  Dr.  Goldberg  of  University 
of  Massachusetts  Medical  Center;  and  the  original  1987  report  of 
Dr.  Kemper  support  my  conclusion.*  Further,  while  Quabbin's 
proposed  IEP  does  not  meet  all  of  Dr.  Kemper's  December  1988 
recommendations  it  does  meet  a  number  of  them  such  as  a  language 
based  classroom  with  very  small  student  to  teacher  ratios  and 
instruction  by  certified  special  education  teachers  with  a  strong 
background  in  language  based  learning  disabilities  for  at  least 
part  of  each  day;  an  individual  tutorial  of  a  least  1  hour  each 
day  to  focus  upon  her  reading,  spelling  and  written  language 
skills;  and  reading,  spelling  and  language  instruction  carefully 
coordinated  and  integrated.  (See  Deposition  of  Ms.  Frost — S-l;  P- 
1;  S-2M;  testimony  Ms.  Ma joy;  Ms.  Moreau;  Dr.  Hayes;  Dr. 
Goldberg) . 

I  also  am  unable  to  completely  agree  with  all  of  Dr. 
Kemper's  current  recommendations  because  of  several  factors  in 
his  report  and  oral  testimony.  First,  Dr.  Kemper  testified  that 
ethically  he  reports  what  he  observes  and  that  Blythe's 
disabilities  are  mild  to  moderate  based  upon  his  specific 
criteria;  and  that  his  basis  for  believing  that  Blythe  will 
regress  or  be  at  risk  for  more  problems  later  without  a  totally 
language  based  program  is  not  based  upon  Blythe  or  Blythe's 
testing  per  se  but  based  upon  his  experience  with  other  students. 
Second,  his  report  is  replete  with  references  to  Blythe's  "subtle 
linguistic  inflexibility",  "subtle  difficulty",  and  "subtle 
linguistic  weakness".  Dr.  Kemper  testified  that  the  term  subtle 
was  used  because  that  is,  in  fact,  what  occurred  and  that  in  many 
areas  Blythe  did  well.  Finally,  Dr.  Kemper's  report  uses 
extremely  qualified  language,  such  as: 


*I  note  that  on  August  31,  1988  (P-4;  S-2P)  Dr.  Kemper  wrote  that 
he  now  believed  that  Blythe  required  a  language  based  program 
based  upon  Ms.  Scott's  June  1988  evaluation.  (See  also  testimony 
of  Dr.  Kemper).  I  also  reiterate  that  neither  of  Ms.  Scott's 
evaluations  ever  recommended  a  language  based  program  and  her 
recommendations  clearly  contemplated  Blythe  receiving  tutorials 
and  coordination  with  her  classroom  teacher. 
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"Since  Blythe  appears  to  encounter  subtle 
difficulty  with  abstract  figurative  lang- 
uage in  the  oral  domain  it  is  likely  that 
she  may  also  encounter  difficulty  in  the 
written  domain  i.e.,  as  reading  material 
increases  in  complexity." 

"Although  during  today's  session  Blythe 
appeared  to  have  a  grasp  on  the  mech- 
anical aspects  of  reading  at  a  fund- 
emental  level  (i.e.,  is  able  to  decode 
relatively  simple,  brief  paragraphs 
and  access  meaning),  it  is  likely 
that  Blythe  may  encounter  difficulty 
when  required  to  move  beyond  single 
paragraphs  containing  familiar  infor- 
mation to  comprehend  longer  (i.e., 
multiple  paragraphs)  more  complex 
reading  material". 

"possible  subtle  word  retrieval  difficulty". 

(Emphasis  that  of  Dr.  Kemper). 

Dr.  Kemper  testified  that  he  is  careful  of  what  is  said  in  these 
reports  because  they  often  come  under  close  scrutiny; 
consequently  he  uses  the  word  "may"  where  he  did  not  observe 
something  directly  or  the  test  did  not  tell  him  this  was 
happening  and  was  not  a  fact,  but  where  he  is  drawing  an 
inference  from  the  test  based  upon  his  experience. 

Given  Blythe's  actual  test  results  on  Dr.  Kemper's  testing 
(see  PROFILE  OF  STUDENT,  above);  given  Dr.  Kemper's  repeated  use 
of  the  term  subtle  to  describe  Blythe's  areas  of  language 
disability;  given  the  inordinately  conditional  statements  made; 
and  given  that  Dr.  Kemper  did  not  actually  observe  many  of  the 
difficulties  which  he  postulates  may  happen  to  Blythe;  I  am 
unable  to  conclude  that  such  a  restrictive  placement  as  sought  by 
Parents  and  recommended  by  Dr.  Kemper  is  warranted.  Further,  I 
find  Dr.  Kemper's  later  testimony  and  post-hearing  affidavit  (P- 
22)  that  when  you  combine  all  of  Blythe's  mild  and  subtle 
problems  you  have  a  moderate  to  severe  language  disorder  to  be 
unpersuasive.  Such  a  proposition  was  never  put  forth  anywhere  in 
his  entire  23  page  report  of  March  1989  and  conflicts  with  his 
prior  testimony. 

Based  upon  Blythe's  test  scores  attained  on  standardized 
testing  instruments,  Blythe  made  progress  even  in  her  totally 
regular  education  placements  during  her  first  3  plus  years  in 
public  schools.  Given  Blythe's  degree  of  disability,  the  special 
education  placement  and  services  proposed  by  Quabbin  should 
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maximize  her  educational  progress.  Under  Quabbin's  proposed  IEP 
Blythe's  areas  of  disability  in  reading,  written  and  oral 
language,  and  some  math  will  be  addressed  and  remediated  within 
special  education  classes  in  the  resource  room  in  both  individual 
and  small  group  settings.  She  will  be  taught  by  a  teacher 
certified  in  moderate  special  needs  and  very  experienced  in 
language,  reading  and  learning  disabilities.  The  2  aides 
assisting  the  teacher  in  the  resource  room  are  also  certified 
teachers  with  extensive  experience  teaching  and  assisting 
language/reading/learning  disabled  students.  The  low  student  to 
teacher  ratio  will  permit  Blythe  to  receive  constant  attention, 
direction  and  feedback  from  her  teachers.  Blythe  will  be 
mainstreamed  for  regular  education  for  the  academic  subjects  of 
social  studies,  science  and  some  math  while  receiving  academic 
support  for  these  mainstreamed  classes  in  the  resource  room. 
Blythe  will  be  mainstreamed  for  all  non  academic  classes/periods 
and  all  school  activities.  All  of  Blythe's  teachers  will  be 
trained  in  the  area  of  language  based  learning  disabilities, 
specifically  focused  upon  Blythe,  by  a  highly  trained  and 
experienced  speech/language  pathologist  from  Blake  Center  and 
then  be  monitored  by  an  outside,  doctoral  level  consultant. 
Quabbin's  speech/language  pathologist  will  also  work  will 
Blythe's  special  education  and  regular  education  teachers  to 
insure  carryover  and  consistency.  (See  SCHOOL'S  PROPOSED  PROGRAM, 
above).  Therefore,  all  of  Blythe's  regular  education  teachers 
will  be  sensitized  and  trained  to  deal  with  Blythe's 
language/learning  disabilities  within  the  context  of  their 
regular  education  classrooms. 

I  conclude  that  Quabbin's  proposed  IEP  is  a  comprehensive, 
coordinated,  integrated  program  which  is  reasonably  calculated  to 
insure  Blythe's  maximum  possible  educational  development  and  does 
so  in  the  least  restrictive  educational  environment  compatible 
with  Blythe's  level  of  disability.  This  IEP  is  consistent  with 
both  state  and  federal  special  education  law  which  mandates 
normalization  and  mainstreaming  of  special  education  students 
with  regular  education  students  wherever  possible. 

ORDER 

I.  Quabbin  Regional  School  District  is  not  legally  obligated  to 
reimburse  Parents  for  Blythe's  tuition  and  transportation  costs 
resulting  from  Parents  unilaterial  placement  of  Blythe  at  the 
Curtis  Blake  Day  School  from  October  24,  1988  until  the 
conclusion  of  the  1988-89  school  year. 

II.  Quabbin  Regional  School  District's  Individual  Education  Plan 
from  April  1989  to  April  1990  is  appropriate  to  address  Blythe's 
special  education  needs  so  as  to  assure  her  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment . 


,'  c. 


IN  RE:   JIM  D.  BSEA  #89-0577 

DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  30A,  71B,  P.L.  94-142  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  at  the  Central 
Office  of  the  Department  of  Education  in  Quincy,  MA.  on  January 
24th,  26th,  February  13th,  and  22nd,  1989.   In  the  course  of  this 
hearing,  parents'  attorney  moved  that  all  evidence  be  stricken 
regarding  any  Keefe  Tech  program  which  was  not  described  in  the 
proposed  IEP.   The  basis  of  such  motion  is  that  the  admission  of 
evidence  would  violate  the  due  process  protections  provided 
parties  in  the  federal  and  state  laws  wherein  the  parents  must 
be  provided  notice  as  to  what  program  is  offered.   Counsel  for 
the  parents  asserts  that  any  evidence  allowed  at  the  hearing 
would  deny  them  the  necessary  notice  requirements.   Counsel  for 
Hopkinton  responded  to  such  motion,  stating  that  the  hearing 
officer  is  required  to  find  for  the  least  restrictive  placement, 
and  her  failure  to  consider  a  502.3  prototype  placement  proposed 
at  the  hearing  in  favor  of  a  502.5  prototype  placement  would 
violate  the  state  and  federal  laws  requiring  that  the  hearing 
officer  find  for  the  least  restrictive  placement.   Such  motion  is 
denied  on  the  basis  that  any  information  about  the  Keefe  Tech 
program  not  in  the  IEP  refers  to  the  regular  education  services 
not  required  to  be  written  in  the  IEP  and/or  a  mere  description 
of  the  program  which  provides  little  surprise,  thus  not  denying 
the  parents'  their  due  process  rights. 

At  the  request  of  both  parties,  the  record  remained  open 
until  March  8th,  '89  for  receipt  of  closing  arguments. 

After  the  close  of  the  record  but  prior  to  the  issuance  of 
this  decision,  the  parents'  counsel  informed  the  hearing  officer 
and  Hopkinton 's  counsel  that  Jim  would  not  be  returning  to  Willow 
Hill  or  to  the  Hopkinton  School  in  September,  '89.   Accordingly, 
by  agreement  of  the  parties,  this  decision  addresses  the  '88-89 
IEP  only  through  June  '89. 

Persons  present  for  all  or  part  of  the  hearing  were: 

Mrs.  D.  -Mother  of  Jim  D. 

Patrice  Whalen     -Attorney  for  Jim  and  his  parents 
Kathryn  Faria      -Willow  Hill  School  teacher 
Marcelle  Cooper    -Willow  Hill  School  teacher 
Sandra  Kleinman    -Speech/Language  Clinician, 

Childrens'  Hospital  Learning 
Disabilities  Program 
Nancy  Bassett      -Case  Coordinator,  Childrens' 

Hospital 


V/-/3 


*5 


#89-0577 
PAGE  2 


Wahib  Saliba       -Special  Education  Administrator, 

Hopkinton  Public  Schools 

Peter  Finn         -Attorney  for  Hopkinton  Public 

Schools 

John  Griffin       -School  Psychologist,  Hopkinton 

Public  Schools 
Anna  Thorpe        -Team  Chairperson,  Keefe  Tech 

Vocational  School 
Phyllis  Ryack      -BSEA  Observer 

Sandra  Sherwood    -BSEA  Hearing  Officer 


ISSUES 


1.  Whether  Hopkinton  Public  School's  (hereafter,  Hopkinton) 
proposed  '88-' 89  IEP  calling  for  a  502.3  prototype  placement  at 
the  Keefe  Technical  High  School  provides  Jim  D.  with  an  education 
which  maximizes  his  educational  potential  in  the  least 
restrictive  setting;  if  not, 

2.  Whether  Willow  Hill,  a  Ch.  766  approved  private  day  school, 
provides  Jim  with  an  education  which  maximizes  his  educational 
development  in  the  least  restrictive  setting. 

STATEMENT  OF  THE  FACTS 

1.   Jim  is  a  16  year  old  11th  grader  who  is  of  average 
intelligence  and  who  functions  approximately  at  the  8th  grade 
level  in  reading  skills  and  at  or  slightly  below  grade  level  in 
other  academic  skills,  (exh.  P9,  P7 )   The  parties  dispute  whether 
Jim  has  learning  disabilities  and  the  severity  of  Jim's  emotional 
disability.   The  parents  assert  that  Jim  has  a  longstanding 
learning  disability  which  cannot  be  easily  identified,  that  he 
has  difficulty  in  organizational  skills,  in  processing  language, 
and  that  he  therefore  has  emotional  difficulties.   They  assert 
that  he  is  emotionally  at  risk  for  suicide,  although  not 
currently  actively  suicidal,  that  he  is  severely  depressed  to  the 
extent  that  it  interferes  with  his  ability  to  be  motivated  to 
learn.  (Testimony  of  Dr.  Mitchell,  Ms.  Kleinman)   Hopkinton 
asserts  that  there  is  no  evidence  of  learning  disabilities  and 
that  his  emotional  disabilities  are  less  severe  than 
characterized  by  the  parents.   (Testimony  of  Mr.  Griffin,  Mr. 
Saliba) 
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2.  Jim  has  attended  the  Willow  Hill  School  since  March,  '86. 
His  parents  placed  him  there  because  they  felt  that  he  was 
emotionally  at  risk  and  needed  a  more  supportive  and  therapeutic 
setting  than  could  be  provided  in  the  public  school 

setting. (Testimony  of  Mrs.  D. )   The  parties  disagree  as  to  Jim's 
progress  during  this  time.   Academically,  he  has  shown  little 
progress.   Socially/emotionally,  however,  his  parents  assert  that 
he  has  made  major  gains.   Whereas  he  had  little  motivation  last 
year,  this  year  he  was  motivated  to  try  out  for  one  of  the  major 
roles  in  a  play  and  to  read  a  book  on  his  own.   He  became  more 
interactive  with  peers.   (Testimony  of  Ms.  Faria,  Mrs.  D. )   Dr. 
Mitchell's  evaluation  in  fact  supported  the  fact  that  he  has  made 
progress,  that  he  is  less  depressed  than  previously.  (Testimony 
of  Dr.  Mitchell,  exh.  P).   The  fact  that  he  felt  strong  enough  to 
terminate  therapy  this  October  evidenced  his  progress. 
(Testimony  of  Dr.  Mitchell)   On  the  other  hand,  Hopkinton  asserts 
that  even  his  social/emotional  development  has  been 
questionable.   They  assert  that  he  continues  to  have  emotional 
difficulty  and  continues  to  lack  motivation  to  learn.  (Testimony 
of  Mr.  Griffin) 

3.  In  August,  '88,  Hopkinton  convened  a  team  to  develop  an  '88- 
'89  IEP,  using  the  CHMC  evaluations  as  the  basis  for  determining 
his  educational  program,  for  Hopkinton  had  agreed  with  the 
parents  that  CHMC  would  be  the  facility  to  evaluate  Jim. 
(Testimony  of  Mr.  Saliba,  Mrs.  D. )  The  meeting  was  attended  by 
Mrs.  D. ,  Mr.  Saliba,  and  Mr.  Griffin.   No  one  from  CHMC  was 
present.   At  the  meeting,  it  became  clear  that  the  parties 
disagreed  as  to  the  recommendations  made  by  CHMC.   Hopkinton 
interpreted  the  reports  to  mean  that  Jim  should  be  placed  in  a 
vocational  technical  school,  and  that  his  motivational/emotional 
needs  would  be  better  addressed  in  a  vocational  setting  with 
resource  room  academics  and  weekly  counseling.  The  parents  on  the 
other  hand,  interpreted  the  reports  to  mean  that  Jim  was  too 
emotionally  fragile  to  be  moved,  and  that  he  needed  to  remain  in 
a  more  therapeutic  program  in  which  he  could  explore  possible 
vocational  experiences.  (Testimony  of  Mr.  Griffin,  Ms.  Kleinman, 
Mrs.  D.) 

Hopkinton  asserted  that  Willow  Hill  could  not  provide  for 
Jim's  vocational  instruction  and  therefore  coulc  not  provide  for 
his  emotional/motivational  needs,  for  the  uncertainty  of  Jim's 
future  career  possibilities  was  partly  the  cause  of  Jim's 
difficulties. Willow  Hill,  not  being  a  vocational  school,  was 
unable  to  provide  Jim  with  the  exploratory  experiences  necessary 
to  address  such  concern.  (Testimony  of  Mr.  Griffin)   The  parents 
on  the  other  hand  interpreted  the  CHMC  reports  to  mean  that  Jim 
should  remain  at  Willow  Hill,  partly  because  he  was  too 
emotionally  fragile  to  be  moved,  and  partly  because  he  required  a 
nurturing,  therapeutic  environment  provided  by  Willow  Hill,  not 
provided  by  a  vocational  technical  school,  and  finally,  his 
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learning  disabilities  coupled  with  his  emotional  problems 
required  that  all  of  his  learning  be  provided  in  a  small  group 
setting  -  as  was  provided  at  Willow  Hill,  not  at  the  vocational 
technical  school.  (Testimony  of  Mrs.  D. )   The  parents  further 
assert  now  that  Willow  Hill  can  provide  Jim  with  the  vocational 
exposure  appropriate  for  him  ie.,  an  individually  tailored 
program  which  allows  him  to  initiate  possible  directions  for  a 
career  -  currently,  drama  or  disc  jockey  opportunities . (Testimony 
of  Ms.  Faria,  Mrs.  D.) 

4.  Although  Hopkinton  convened  the  team  meeting  on  September 
15th,  '89,  Hopkinton  did  not  issue  its  proposed  502.3  prototype 
IEP  until  mid  November ,' 88 .  Hopkinton  asserts  that  such  delay  was 
in  the  interest  of  trying  to  negotiate  a  program  acceptable  to 
the  parents.   The  parents  assert  that  no  such  negotiation 
occurred,  and  that  such  delay  rendered  the  parents  without  a 
special  education  program  until  November,  '88.   The  IEP  calls  for 
special  education  services  of  english,  math,  science,  american 
history,  and  a  tutorial  each  daily  in  the  resource  room,  and 
inschool  counseling  once/week  through  the  metro  west  guidance 
center.   The  vocational  education  would  be  regular  education  and 
was  therefore  not  described  in  the  IEP.  (exh.  SI) 

5.  At  the  hearing,  Hopkinton  responded  to  the  hearing  officer's 
request  for  a  detailed  description  of  a  vocational  program  which 
Hopkinton  deemed  appropriate  for  Jim,  knowing  that  Jim  could 
select  from  an  array  of  vocational  programs.   Hopkinton  detailed 
a  specific  program  placing  Jim  in  a  graphic  arts  program  wherein 
he  would  receive  his  academics  in  a  resource  room  setting  taught 
by  a  special  needs  certified  teacher  with  approximately  3-5 
other  students  whose  skills  span  a  4  year  range.   He  would  be 
with  different  groupings,  totoling  15  students,  wherein  four  of 
them  would  be  with  him  in  at  least  two  classes.   Jim  would  also 
be  placed  in  a  regular  education  graphic  arts  vocational  class 
with  18  students.  (The  vocational  classes  average  18  -  25 
students).  Such  would  be  taught  by  two  regular  education 
teachers.   He  would  also  receive  a  regular  education  graphic  arts 
related  class  with  the  18  students  which  provides  theory,  works 
on  graphic  arts  vocabulary,  directions,  safety  rules,  use  of 
equipments,  etc..   Finally,  Jim  would  receive  weekly  counseling 
from  an  outside  counseling  service  wherein  the  counselor  is  at 
the  school  4  days  /  week.  (Testimony  of  Ms.  Thorpe). 

6.  The  Willow  Hill  program  provides  Jim  with  small  group  classes 
of  8  students  /  1  teacher.   He  is  placed  with  students  who  are  of 
at  least   average  cognitive  abilities,  ages  16  -  17,  and  who  have 
similar  emotional  needs,  ie.,  they  have  problems  with  self- 
confidence  and  motivation.   Their  academic  skill  levels  vary 
within  a  4  year  range  -  generally  4th  -  8th  grade  reading  levels, 
although  all  are  of  average  intelligence".  (Testimony  of  Ms. 
Faria)   In  this  setting,  he  is  provided  english,  literature, 
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math,  social  studies,  science,  and  study  skills.  He  is  also 
provided  an  outward  bound  program  addressing  social/emotional 
skills.  Starting  in  February,  he  is  also  provided  a  vocational 
exploration  program  wherein  he  explores  the  possibility  of 
working  in  a  drama  theater,  working  on  skills  needed  for  the  work 
world,  etc.  (Testimony  of  Ms.  Faria). 

FINDINGS  AND  CONCLUSIONS 

I.   I  find  that  the  proposed  502.3  prototype  IEP,  as  detailed  in 
testimony,  fails  to  provide  Jim  with  an  educational  program 
wherein  he  can  maximize  his  educational  development,  as  follows: 

1.   Jim  presents  as  a  student  with  serious  emotional  problems 
impacting  on  his  learning;  problems  which  are  more  pervasive  and 
serious  than  perceived  by  Hopkinton.   First,  he  has  a  history  of 
depression  and  for  being  at  risk  for  suicide.   Such  dates  back  at 
least  to  '86  when  the  parents  removed  him  from  the  public  schools 
because  of  these  problems.  Secondly,  the  testimony  from  Jim's 
mother  and  teachers  as  well  as  the  school  reports  reveal  a 
continuation  of  his  depression  and  self-esteem  issues  impacting 
his  motivation  to  learn.  He  frequently  can  not  even  walk  into  his 
class,  or  if  he  does,  he  just  sits  at  his  desk,  too  anxious  to  do 
his  work.  He  requires  alot  of  teacher  intervention  to  get  him  to 
recognize  that  he  can  do  the  work.   The  CHMC  evaluations  further 
evidenced  the  extent  of  Jim's  emotional  problems,  for  the  report 
stated  that  the  emotional  factors  -  ie.,  his  motivation  and 
confidence  -  are  the  critical  factors  for  Jim's  learning.   (exh. 
S5).   The  psychological  evaluation,  in  particular,  reinforced  the 
pervasiveness  of  his  depression.   Dr.  Mitchell  stated  that  Jim 
spoke  with  little  affect  and  had  little  eye  contact.   His  view  of- 
life  was  uniformly  pessimistic,  his  future  was  empty,  and  his 
answers  were  indicative  of  anger,  frustration,  and 
hopelessness.   Although  Dr.  Mitchell  found  his  depression  to  be 
currently  less  severe,  he  required  close  monitoring  because  he 
would  be  more  susceptible  to  self-injury  during  this  time. 
Further,  Dr.  Mitchell  stated  that  his  lack  of  motivation  and  lack 
of  self-esteem  was  clearly  impacting  on  his  ability  to  learn, 
(exh.  P5,  testimony  of  Dr.  Mitchell,  Ms.  Faria,  Ms.  Cooper,  Joint 
exh.  1) 

Because  of  Jim's  emotional  needs,  I  was  convinced  by  Dr. 
Mitchell  that  Jim  requires  an  educational  setting  where  his 
emotional  well  being  is  as  important  as  his  academic  and 
vocational  development,  ie.,  a  setting  that  provides  a  safe  "lab" 
for  working  on  social  /  emotional  problem  solving  with  peers  whom 
he  can  identify  with,  and  with  staff  who  help  him  address  such 
problems.   (Testimony  of  Dr.  Mitchell). 
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2.   Keefe-Tech  fails  to  provide  for  Jim's  emotional  needs,  for 
the  focus  of  the  program  is  on  vocational  skill  development,  not 
emotional  development.   First,  the  school  services  approximately 
800  students,  rendering  an  immediate  difficulty  in  providing  the 
nurturing  so  necessary  for  Jim.   Within  this  setting,  he  would  be 
grouped  with  a  total  of  fifteen  special  education  and  18  regular 
education  students,  many  who  would  be  with  him  for  only  portion 
of  the  resource  room  time.   Thus,  again,  the  large  number  of 
students  coming  and  going  hampers  any  attempt  to  create  a 
nurturing  environment.   Secondly,  a  majority  of  Jim's  classes 
would  be  taught  by  regular  education  staff  who  are  not 
experienced  in  addressing  emotional  needs  such  as  Jim's.  Thus, 
whereas  Jim  requires  staff  who  are  sensitive  to  his  emotional 
needs  and  experienced  in  individualizing  their  teaching  in  order 
to  address  such  needs,  he  would  be  in  a  setting  where  the  staff 
are  focused  more  on  the  subject  matter  and  on  the  needs  of  the 
entire  group.   Based  on  Jim's  needs  as  reflected  in  the  testimony 
and  in  the  school  reports,  the  chances  of  success  in  this 
environment  is  minimal.   Furthermore,  students  in  the  graphic 
arts  program  (as  well  as  any  other  vocational  track)  are 
dissimilar  to  Jim  in  their  emotional  needs,  for  only  one  of  them 
is  receiving  counseling  (Testimony  of  Ms.  Thorpe).   On  top  of 
this,  the  students  would  have  already  spent  a  year  exploring 
vocational  interests.   Thus,  Jim  would  be  at  a  disadvantage  in 
terms  of  the  students  already  having  established  their 
friendships  and  in  terms  of  their  having  had  extensive 
opportunity  to  explore  vocational  opportunities.   Given  his 
difficulties  with  self-esteem,  I  am  convinced  by  Dr.  Mitchell 
that  such  peer  grouping  cannot  be  the  supportive  setting  so 
necessary  for  Jim.   (Testimony  of  Dr.  Mitchell)   Finally,  Jim  has 
expressed  in  strong  terms  his  lack  of  interest  in  attending  a 
traditional  vocational  program  such  as  Keefe  Tech.   Given  such,  I 
was  convinced  by  Dr.  Mitchell's  opinion  that  to  place  him  in  the 
proposed  program  against  his  will  would  be  counterproductive  in 
terms  of  addressing  his  motivational  problems.   I  further  note 
that  most  of  the  students  at  Keefe-Tech  have  consciously  chosen 
to  be  in  a  vocational  program.   (Testimony  of  Ms.  Thorpe).   Given 
the  size  of  the  regular  education  classes,  the  large  number  of 
students  who  would  be  peers  for  Jim,  the  lack  of  peers  with 
similar  emotional  needs,  the  lack  of  teachers  experienced  in 
working  with  students  with  emotional  problems,  the  fact  that  Jim 
would  be  entering  a  program  where  most  of  the  students  have  been 
together  exploring  vocational  interests  for  at  least  a  year,  and 
finally,  Jim's  expressed  disinterest  in  the  program,  I  find  the 
program  to  be  clearly  lacking  in  its  ability  to  address  the 
educational  needs  as  delinieated  in  the  Childrens'  Hospital 
reports.   Clearly,  the  report  emphasized  the  need  to  address 
Jim's  emotional  problems,  and  the  Keefe  Tech  program  neither 
addresses  his  self-esteem  issues  nor  his  motivational  issues. 
Offering  counseling  in  a  setting  which  i;s  so  inappropriate  for 
him  would  only  be  a  bandaid  approach,  and  would  fail  in  the 
mandate  to  maximize  his  education  in  the  least  restrictive 
setting . 
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3.  Even  if  it  were  appropriate,  Hopkinton  failed  to  offer  the 
proposed  program  until  November  1st,  '88  thus  rendering  Jim 
without  any  program  from  September  -  November,  '88.   Although 
some  delay  may  have  been  reasonble,  given  the  need  to  reconvene 
the  team  with  independent  evaluators  present,  such  reconvening 
never  occurred,  and  virtually  no  negotiations  occurred  as 
asserted  by  the  school.  (Testimony  of  Mr.  Saliba) 

4.  I  was  not  persuaded  by  the  parents'  assertion  that  Jim  could 
not  handle  a  transition  to  a  different  school,  and  am  therefore 
not  supporting  the  decision  with  this  assertion.   Although  Dr. 
Mitchell  told  Ms.  Bassett  that  Jim  shouldn't  be  moved  and  further 
testifed  in  support  of  the  parents'  position,  I  found  it 
noteworthy  that  such  position  was  not  stated  in  his  written 
report  despite  the  fact  that  he  knew  that  the  proposed  school 
program  would  necessitate  a  transfer. 

5.  The  evidence  was  inconclusive  as  to  whether  or  not  Keefe-Tech 
could  address  Jim's  learning  needs  in  terms  of  his  processing 
deficits.  Accordingly,  the  parents'  assertion  is  not  a  basis  for 
finding  Keefe-Tech  inappropriate  for  Jim.   Although  Ms.  Kleinman 
very  briefly  described  Jim's  processing  style  in  terms  of 
requiring  more  time  to  process,  more  repetition  of  directions, 
and  needing  help  in  comprehension,  she  gave  very  little  evidence 
which  would  support  the  parents'  position  that  his  learning 
deficits  could  not  be  addressed  in  the  regular  education  setting 
with  the  support  of  the  tutorial  and  the  resource  room  work.   At 
the  same  time,  Hopkinton  gave  an  equivalent  lack  of  information 
supporting  their  position  that  Jim  could  handle  the  regular 
education  work  in  terms  of  his  processing  deficits.   However, 
this  lack  of  information  does  not  affect  the  finding  that, 
because  of  Jim's  emotional  needs,  the  regular  education  classes 
are  entirely  inappropriate  for  Jim. 

II.   I  find  that  Willow  Hill  provides  Jim  with  the  educational 
program  which  maximizes  his  educational  development  in  the  least 
restrictive  setting. 

First,  Willow  Hill  offers  a  sufficiently  therapeutic  setting 
necessary  for  Jim.   Although  not- as  'therapeutic'  as  a 
traditionally  defined  therapeutic  school,  Willow  Hill  is  small  - 
only  35  students  -  and  Jim's  classes  are  generally  in  groups  of  8 
students.   Willow  Hill  therefore  provides  the  setting  necessary 
for  a  close  and  supportive  relationship  with  staff  and 
students.   Secondly,  the  students  all  have  self-esteem  problems 
and  require  the  emotionally  supportive  setting  needed  by  Jim. 
The  staff  at  Willow  Hill  have  the  experience  in  working  with 
students  similar  to  Jim,  and  in  fact  provided  the  emotional 
support  to  Jim.   They  have  developed  a  program  based  on  his 
interests  in  drama  and  based  on  his  nee'd  to  initiate  the 
direction  of  his  education.   I  find  this  to  be  in  accordance  with 
Childrens'  Hospital's  recommendations.  The  program  is  clearly 
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individualized  for  him.   The  staff  help  the  students  increase 
their  awareness  of  how  their  behavior  affects  the  outcome,  focus 
on  constructive  methods  for  resolving  problems,  etc.   The 
teachers  meet  weekly  to  discuss  students  academic  as  well  as 
emotional/social  problems.   Furthermore,  the  teachers  meet  with 
an  educational  psychologist  2  x  mth.  to  address  emotional/social 
issues.   The  teachers  individualize  strategies  for  students,  thus 
allowing  for  methods  that  work  for  Jim,  such  as  contracting  with 
him  for  time  out  if  he  needs  it,  giving  him  more  time  for  writing 
assignments  if  necessary,  helping  him  to  focus  on  his  work, 
helping  him  prepare  for  transition,  etc.   Willow  Hill  addresses 
Jim's  emotional/social  skills  through  the  outward  bound  program, 
through  their  supporting  him  in  his  participation  in  the  school 
play,  and  through  a  focus  on  group  dynamics  as  well  as  his 
emotional  needs  even  in  academic  classes.  (Testimony  of  Ms. 
Faria,  joint  exh.  1) 

Although  Jim's  progress  at  Willow  Hill  is  modest,  his 
emotional  development  is  sufficient  to  support  the  conclusion 
that  Willow  Hill  is  in  fact  addressing  his  emotional  needs.   He 
is  less  depressed,  he  became  invested  in  several  areas  of  his 
education,  and  he  committed  himself  to  stay  at  Willow  Hills. 
(Testimony  of  Ms.  Faria,  Mrs.  D. ,  Dr.  Mitchell) 

ORDER 

Hopkinton  shall  reimburse  the  parents  for  any  out  of  pocket 

expenses  for  tuition  and  transportation  to  Willow  Hill  for  the 

September,  '88  -  June,  '89  school  year,  as  set  by  the  rate 
setting  commission. 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:   JEFFREY  C.  BSEA  #89-1682 


DECISION 


INTRODUCTION  AND  PRIOR  PROCEEDINGS 


This  decision,  which  is  issued  under  the  authority  of 
Massachusetts  General  Laws,  c.  71B,  30Af  and  15;  20  U.S.C. 
s.1401,  et  sea.,  29  U.S.C.  s.794,  and  the  regulations  promulgated 
under  these  statutes,  involves  the  long  and  procedurally  complex 
matter  of  determining  the  appropriate  special  education  to  be 
provided  to  Jeffrey  C.  by  the  East  Longmeadow  Public  Schools  for 
the  1981-1982  and  1982-1983  school  years,  and  the  eligibility  of 
his  parents  for  reimDursement  for  the  placement  of  their  son  in 
the  Devereux  School  in  Arizona  for  the  period  January  1982  to  May 
1983.  The  Devereux  School  in  Arizona  is  one  of  eight  special 
education  schools  operated  by  the  Devereux  Foundation,  (Exh. 
P(2)-4).*  Only  two  of  those  schools  (in  Massachusetts  ana 
Pennsylvania)  offer  special  education  programs  approved  by  the 
Massachusetts  Department  of  Education.  (Exh.  SRH.-5). 

The  first  Bureau  of  Special  Education  Appeals  decision  in 
this  case  was  issued  on  March  23,  1982.  (Exh.  B(2)-28).  In  that 
decision  the  hearing  officer  found  that  the  prototype  502.  4i 
substantially  separate  program  in  the  Hampshire  Educational 
Collaborative  ( HEC )  offered  by  East  Longmeadow  was  appropriate 
for  Jeffrey,  and  denied  his  parents  request  that  he  be  placed  in 
the  residential  special  education  program  provided  by  the 
Devereux  School.  This  decision  was  appealed  to  the  State  Advisory 
Commission  for  Special  Education  (SAC),  which  ruled  on  July  13, 
1982,  that  Jeffrey  was  making  insufficient  progress  in  the  HEC 
program,  and  remanded  the  case  to  the  Bureau  for  further  hearing. 
(Exh.  SAC-2) . 


* Number  in  parentheses  indicates  whether  document  was  an  exhibit 
in  the  first  (1)  or  second  (2)  Bureau  hearing. 
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Following  an  unsuccessful  effort  by  the  East  Longmeadow 
Public  Schools  to  challenge  the  legality  of  the  remand  order 
(Town  of  East  Longmeadow  v.  State  Advisory  Commission,  Hampden 
Sup.Ct.  No.  82-1223),  a  second  BSEA  hearing  was  held  in  January 
1983,  and  a  new  decision  issued  on  April  6,  1983.  (Exh.  B(2)-28). 
By  the  time  of  the  second  BSEA  hearing,  Jeffrey's  parents  were  r.c 
longer  requesting  his  placement  in  the  Devereux  School  in 
Arizona,  but  rather  a  prospective  placement  in  the  apprcved 
Devereux  School  in  Rutland,  Massachusetts.  However,  they  alsc 
sought  reimbursement  for  the  cost  of  Jeffrey's  Devereux  (Arizona) 
placement,  pending  his  placement  in  an  approved  Massachusetts 
school.  (Exh.  P(2)-9A-B). 

The  April  ,6,  1983  decision  ordered  East  Longmeadow  to  place 
Jeffrey  in  an  approved  residential  special  education  school.  The 
hearing  officer  determined  tnat  Jeffrey  required  the  type  of 
special  education  services  that  he  received  at  Devereux, 
(Arizona),  and  that  he  made  progress  while  there,  but  held  the 
parents  were  not  eligible  to  receive  reimbursement  for  Jeffrey's 
placement,  because  Devereux  (Arizona)  was  not  approved  Dy  the 
Massachusetts  Department  of  Education  to  receive  special  needs 
students  placed  by  Massachusetts  public  schools. 

In  May  1983,  Jeffrey  was  withdrawn  from  Devereux  (Arizona) 
by  his  parents,  and  shortly  thereafter,  pursuant  to  the  Bureau 
decision,  East  Longmeadow  placed  Jeffrey  in  the  Efficacy  Research 
Institute,  an  approved  residential  special  education  school  in 
Massachusetts,  where  he  currently  remains. 

The  parents  appealed  that  portion  of  the  BSEA  decision 
dening  them  reimbursement  for  Jeffrey's  placement  at  Devereux 
(Arizona)  to  Superior  Court  (where  the  rearing  officer's  decision 
was  upheld)  and  then  to  the  Supreme  Judicial  Court  (S.J.C.).  The 
S.J.C.  reversed  the  BSEA  and  Superior  Court  decisions  to  the 
extent  that  they  held  that  a  Bureau  Hearing  Officer  had  no 
authority  to  order  reimbursement  for  a  parent-initiated  placement 
in  an  unapproved  private  special  education  school.  Carrington  v. 
Commissioner  of  Education,  4  04  Mass.  290,  535  N.E.2d  212  (1989). 
The  S.J.C.  ordered  the  case  remanded  to  the  BSEA  for  further 
findings  consistent  with  its  decision.  This  decision  is  issued 
pursuant  to  the  S.J.C.  order. 
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SCOPE  OF  THIS  DECISION 

The  Supreme  Judicial  Court  held  that  the  parents  in  this 
case  would  be  eligible  to  receive  reimbursement  for  Jeffrey's 
placement  at  Devereux  (Arizona),  if  the  special  education  program 
offered  by  East  Longmeadow  was  not  appropriate,  and  "the  parents 
chosen  placement  was  determined  to  be  'appropriate."  535  N.E.2d 
at  216.  The  hearing  officer  in  the  April  6,  1983  BSEA  decision 
ruled  that  placement  of  the  student  in  a  substantially  separate 
collaborative  program  was  not  appropriate,  because  Jeffrey  was  in 
need  of  a  residential  special  education  program,  offering  the 
type  of  educational  services  provided  by  Devereux  (Arizona).  He 
failed,  however,  to  make  findings  regarding  the  appropriateness 
of  the  Devereux  (Arizona)  program,  because  he  erroneously 
concluded  that  there  were  no  circumstances  under  which  tne 
parents  would  be  eligible  for  reimbursement  for  the  Devereux 
(Arizona)  placement. 

In  addition,  the  S.J.C.  determined  that  reimbursement  must 
be  treated  as  an  equitable  remedy  to  be  ordered  after  "balancing 
the  equities,"  by  taking  into  account  "the  parties  compliance  or 
non-compliance  with  state  or  federal  regulations  pending  review, 
the  reasonableness  of  the  parties'  positions"  and  matters  "such 
as  'bad  faith'  or  'serious  procedural  errors'."  I_d.,  citing, 
School  Committee  of  Burlington  v.  Department  of  Education,  4  71 
U.S.  359,  374  (1985),  Doe  v.  Brookline  School  Committee,  722  F.2d 
910,  919-921  (1st  Cir.  1983);  Burlington  v.  Department  of 
Education,  739  F2d.  773,  801-802  (1st  Cir.  1984). 

Therefore,  this  decision  makes  the  requisite  findings 
regarding  the  "appropriateness"  of  the  student's  placement:  an  the 
Devereux  School  in  Arizona,  and  the  "reasonableness"  cf  the 
parties  positions,  their  good  faith,  and  compliance  with  state  or 
federal  statute  and  regulations. 

Following  remand  of  this  case  to  the  Bureau,  the  parties 
were  afforded  the  opportunity  to  supplement  the  record  of  tne 
prior  hearings  to  add  additional  documentary  evidence  or  oral 
testimony,  which  in  their  view  -would  be  relevant  tc  tne  issues 
before  me.  The  parties  chose  tc  supplement  the  records  from  the 
two  prior  hearings  with  additional  documents  (see  attached 
documents  list),  but  in  view  of  tne  passage  of  time  (tne  former 
Director  cf  Special  Education  for  East  Longmeadow  is  no  longer 
alive)  did  not  seek  to  present  additional  testimony,  relying  on 
the  taped  proceedings  of  the  first  BSEA  hearing  and  the 
transcript  of  the  second  hearing.  Both  parties  presented  oral 
argument  on  September  1,  1989,  and  written  submissions-  were 
received  as  of  October  6,  1989. 
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FINDINGS  OF  FACT 

1.  At  the  time  of  the  1982  hearing  in  this  matter,  Jeffrey  C.  was 
a  ten  year  old,  who  had  been  diagnosed  as  a  severely, 
developmentally-disabled  child,  exhibiting  autistic-like 
features.  His  functional  skills  were  on  2.5  to  4  year  old  levels 
with  language  skills  surpassing  his  perceptual-motor  skills.  His 
behavior  was  characterized  by  passive,  inhibition  of  approach, 
using  crying  or  "flopping"  as  a  response,  without  aggressive  or 
self-abusive  behaviors.  He  was  generally  unresponsive  to  visual 
or  verbal  stimuli,  although  he  responded  better  to  verbal  and 
vestibular  stimuli.  Jeffrey  had  developed  considerable  speech  and 
could  speak  in  sentences,  however,  much  of  his  speech  was 
echolalic  or  mimicry,  rather  than  appropriate  speech.  Jeffrey's 
personal  care  and  fine  motor  skills  were  quite  limited.  He  could 
not  toilet,  feed  or  dress  himself  without  considerable  assistance 
and  verbal  cueing.  Jeffrey's  interactions  with  adults  or  peers 
were  also  very  limited.  He  required  constant  attention  and 
stimulation  from  others.  Evaluators  uniformly  described  Jeffrey 
as  "untestable"  ,  because  his  lack  of  responsiveness  made  it 
impossible  to  administer  standardized  tests,  customarily  used  to 
measure  educational  progress.  (Exh.  P(l)-2;  P(l)-3;  P(l)-4;  P(l)- 
5;  P(2)-2;  P(2)-6;  P(2)-7)  . 

2.  Jeffrey's  special  educational  needs  were  identified  as  early 
as  age  four.  He  attended  clinical  nursery  school  programs  from 
1974  until  the  fall  of  1978,  when  his  family  moved  to  East 
Longmeadow.  East  Longmeadow  placed  Jeffrey  in  the  Functional 
Learning  Program,  operated  by  the  Hampshire  Educational 
Collaborative  ( HEC ) .  (Testimony  of  Mrs.  C;  Exh.  P(l)-2). 

3.  The  HEC  program  was  a  substantially  separate  program,  operated 
during  the  regular  school  day.  The  program  focused  on  the  use  of 
positive  reinforcements  to  encourage  Jeffrey's  language 
development,  group  interaction,  and  development  of  independent 
living  skills,  such  as  toileting.  In  addition  he  received  speech 
and  language  therapy,  occupational  therapy,  counseling  (through 
consultation  to  his  teacher),  and  adaptive  physical  education. 
(Exh.  S(l)-3;  S(l)-6;  S(l)-4;  S(I)-5). 

4.  The  staff  at  HEC  considered  Jeffrey  to  be  making  progress  in 
their  program.  Progress  reports  from  June  of  198x  comment  that 
Jeffrey  was  increasingly  alert  and  responsive,  with  less  non- 
complaint  behaviors  and  inappropriate  speech.  They  also  stated 
that  Jeffrey  was  more  successful  in  toileting  and  had  fewer 
"accidents"  at  school,  however  they  also  noted  that  his  progress 
had  been  sporatic  with  large  gains  in  the  middle  of  toe  year, 
followed  by  regression,  and  recommended  reduction  in 
therapy,  because  of  his  lack  of  progress.  (Exh.  S(ii- 
B(l)-1;  B(l)-12).  In  addition  reports  from  the  summer  p 
Jeffrey  attended  commented  en     regression  in  toileting  s 


(Exh.  B(l)-8). 
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5.  In  contrast  to  the  HEC  staff  and  to  East  Longmeadow,  Jeffrey's 
parents  became  increasingly  convinced  that  he  required  a  school 
program  that  was  more  extensive  in  scope  than  that  which  could  oe 
provided  during  the  regular  school  day.  Jeffrey's  mother  did  not 
see  him  as  progressing,  since  she  continued  to  have  to  assist: 
Jeffrey  in  all  aspects  of  his  eating  and  personal  care.  Nor  could 
she  leave  him  alone,  even  for  a  few  minutes,  for  fear  that  he 
would  endanger  himself.  Further,  his  communication  skills  were 
very  limited  and  depended  on  Mrs.  C.'s  ability  to  interpret 
Jeffrey's  wishes.  (Testimony  of  Mrs.  C.) 

6.  Mrs.  C.  enlisted  the  cooperation  of  the  East  Longmeadow 
Director  of  Special  Education,  Donald  Emerson,  in  conducting  a 
search  for  a  residential  program  for  Jeffrey.  In  the  spring  of 
1979,  Dr.  Emerson  accompanied  Mrs.  C.  on  a  visit  to  the  Devereux 
School  in  Rutland,  Massachusetts.  The  school,  which  was  then 
serving  primarily  acting-out,  agressive  children,  did  nor  appear 
to  Mrs.  C.  or  Dr.  Emerson  to  be  appropriate.  Further,  both  Mrs. 
C.  and  Dr.  Emerson  felt  that  Jeffrey  needed  to  receive  speech  and 
language  therapy,  which  was  not  offered  at  Devereux  (Rutland). 
(Testimony  of  Mrs.  C. ,  Dr.  Emerson). 

7.  In  mid-1980,  Dr.  Emerson  accompanied  Mrs.  C.  to  the  Regional 
Center  for  the  Massachusetts  Department  of  Education  in 
Springfield,  Massachusetts,  where  they  spoke  over  a  speaker  phone 
to  directors  of  Massachusetts  Department  of  Education-approved 
private  special  education  schools,  which  had  been  identified  to 
them  by  DOE  staff  as  having  expertise  in  educating  autistic 
special  needs  students.  Included  in  this  group  were 
representatives  of  the  May  Institute,  Efficacy  Researcn 
Institute,  the  Spaulding  School,  and  the  Behavior  Research 
Institute.  None  of  the  schools  accepted  Jeffrey.  (Efficacy 
Research  Institute  v/as  not  accepting  students,  because  it  was  at 
capacity.  The  autistic  students  at  the  May  Institute  did  not  have 
the  same  language  skills  as  Jeffrey,  and  did  not  appear  to 
provide  an  appropriate  peer  group).  (Testimony  of  Mrs.  C;  Dr. 
Emerson,  Tr.at  pp.35) 

8.  In  addition,  Mrs.  C.  applied  in  the  Fall  of  1981  to  have 
Jeffrey  accepted  by  the  League  School  of  Boston,  located  in 
Newton,  Massachusetts,  another  approved  special  education  school. 
That  school  did  not  have  openings,  and  gave  preference  to 
students  living  in  the  Greater  Boston  area.  (Exh.  PRH-1) 

9.  Although  Dr.  Emerson  accompanied  Mrs.  C.  on  her  visit  to 
Devereux  (Rutland)  and  to  the  Springfield  Regional  Center,  he 
continued  to  contend  that  the  HEC  program  v/as  appropriate  fcr 
Jeffrey,  and  a:  no  time  trior  to  Bureau  of  Speoial  Education 
Appeals  decision  of  April  19  8  2,  did  East  Longmeadov:  r.ffer  o 
residential  soecial  educarisn  orcqram  to  Jeffrey. 
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10.  In  March  1981,  Mrs.  C.  took  her  son  to  see  Dr.  Marge 
Giannini,  a  psychologist  practicing  in  the  Washington,  D.C.  area, 
for  an  evaluation.  After  completing  her  evaluation  and  making 
recommendations  concerning  an  appropriate  program  for  Jeffrey, 
Dr.  Giannini  suggested  that  Mrs.  C.  take  Jeffrey  to  the  Devereux 
Schools  in  Santa  Barbara,  California  or  Scottsdale,  Arizona  for 
possible  placement.  The  staff  at  the  Santa  Barbara  School 
recommended  the  Devereux  School  in  Arizona,  because  it  served 
younger  children.  A  copy  of  Dr.  Giannini  '  s  report  was  sent  to 
East  Longmeadow.  (Exh.  S(l)-13). 

11.  In  Dr.  Emerson  wrote  to  the  Springfield  Regional  Center 
requesting  the  approval  status  of  Devereux  (Santa  Barbara).  He 
was  informed  that  it  was  not  apporved  and  that  under 
Massachusetts  Chapter  766  Regulations  a  public  school  was 
required  to  place  students  in  approved  programs.  This  information 
was  conveyed  to  Mrs.  C.  alcng  with  Dr.  Emerson's  continuing  view 
that  Jeffrey  did  not  require  a  residential  program.  (Exh.  SRH-2- 
SRH-4) . 

12.  In  August  1981,  following  a  staff  evaluation  conducted  at  the 
school,  Jeffrey  was  accepted  for  admission  to  the  Devereux  School 
in  Arizona.  The  staff  at  Devereux  stated  that  the  school  could 
provide  a  consistant,  highly-structured  residential  program  for 
Jeffrey,  focusing  on  language  development,  development  of 
personal  care  skills,  and  socialization,  and  recommended  that  he 
be  admitted  to  their  program.  (Exh.  P(l)-7). 

13.  Devereux  was  approved  by  the  State  of  Arizona  to  serve 
special  needs  children,  aged  3  to  14,  with  moderate  to  severe 
behavioral,  emotional  and/cr  learning  problems,  including  those 
with  infantile  autism.  It  was  also  licensed  by  the  Arizona 
Department  of  Economic  Security  to  provide  residential,  group 
care  services.  The  school  had  an  enrollment  of  150  students,  of 
whom  approximately  40  were  residential  students.  Under  the 
standards  of  the  State  of  Arizona,  an  approved  special  education 
school  was  required  to  demonstrate  to  Department  officials  that 
it  was  able  to  provide  educational  services  comparable  to  those 
provided  by  public  schools  to  students  identified  as  emotionally 
disturbed,  severely  learning  disabled  and  multi-handicapped 
(including  autistic).  {Exn.    PRH-4,  PRH-5). 

14.  During  this  time  East  Longmeadow  proceeded  to  conduct  its 
annual  review  of  Jeffrey's  educational  progress.  With  the  consent 
of  Jeffrey's  mother,  psychological,  educational  and  occupational 
therapy  assessments  were  conducted  by  professionals  selected  by 
the  public  school  through  HEC.   (Exh.   S(I)-4;   S(l)-7).   In  her 
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for  Jeffrey,  that  could  be  carried  into  the  home  setting.  (Exh. 
S(l)-12).  In  June  1981,  East  Longmeadow  developed  its  IEP  for 
Jeffrey  for  the  1981-1982  school  year,  calling  for  his  continued 
placement  in  the  Functional  Learning  Program  at  HEC .  Assessments 
of  Jeffrey's  progress  in  achieving  the  educational  goals  from  his 
prior  year's  IEP  noted  that  the  goal  of  decreasing  inappropriate 
speech  to  30%  of  the  time  had  not  been  completed,  increasing 
appropriate  speech  to  40%  of  the  time  had  not  been  met,  nor  could 
he  match  one  item  out  of  three  or  one  picture  of  three  'without 
hand  over  hand  assistance.  (Exh.  B(1)-9A).  The  IEP  provided  for 
the  continuation  of  a  positive  reinforcement  program  for 
appropriate  behavior,  providing  external  stimuli  to  assist  in 
performance  in  the  classroom,  focusing  on  understanding 
directions,  attention  to  the  environment,  and  toileting.  It  also 
called  for  a  "home  teaching  program",  an  occupational  therapy 
consultation  to  the  teacher  (direct  occupational  therapy  services 
were  discontinued  because  of  Jeffrey's  lack  of  progress),  speech 
and  language  therapy,  physical  therapy  to  address  a  suspected 
scoliosis,  and  adaptive  physical  education.  (Exh.  S(l)-3).  Goals 
for  Jeffrey  were  that  he  would  be  able  to  match  objects  or 
pictures  with  verbal  cues  and  occasional  gestural  cues,  and  that 
he  be  able  to  find  one  object  from  a  group  of  two  independently, 
match  1  of  3  objects  with  100%  accuracy  and  find  1  of  3  pictures 
with  80%  accuracy.  It  also  stated  that  Jeffrey  could  respond 
appropriately  to  familiar  questions,  but  that  he  engaged  in 
inappropriate  language  54%  of  the  time  with  considerable 
fluctuation  in  appropriate  language  use.  (Exh.  3(1)-11). 

15.  This  IEP  was  initially  accepted  by  the  parents  in  July  1981, 
although  they  added  a  statement  indicating  their  belief  that 
Jeffrey  needed  a  residential  program.  In  September  following 
Jeffrey's  acceptance  at  Devereux  (Arizona),  the  parents  rejected 
the  IEP  and  requested  a  hearing  before  the  Bureau  of  Special 
Education  Appeals.  (Exh.  S(l)-2.;  S(l)-2). 

16.  At  the  commencement  of  the  Bureau  hearing  in  December  1981, 
Jeffrey  remained  in  the  HEC  program,  pending  the  outcome  of  the 
hearing.  The  parents  requested  an  order  from  the  hearing  officer 
placing  Jeffrey  in  Devereux  (Arizona).  However,  when  there  was  an 
opening  at  the  school  in  January  1982,  Jeffrey's  parents  decided 
to  place  Jeffrey  there,  prior  to  receiving  a  Bureau 
determination.  Jeffrey  continued  to  attend  Devereux,  pursuant  to 
his  parents'  placement,  until  May  1983. 

17.  At  Devereux  Jeffrey  was  placed  in  one  of  four  classrooms, 
designed  for  the  education  of  autistic  children,  with  seven  other 
students  of  comparable  age  and  ability.  The  class  was  taucht  by  a 
certified  special  education  teacher,  who  had  three  years 
e x o e r  i e n c e  in  t e a c h i n c  a u ~  i s t  i  ~  c 'n i  1  d ** e v"  S n p  ^ a ■"  *■  w r  -  5  s  r  "  — 
aides  to  assist  her.  The  schedule  during  - h h 
consisted  of  a  six  hour  cay  with  four  and 
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instruction  in  group  or  small  group  settings.  The  curriculum 
consisted  of  expressive  and  receptive  language  skills  training, 
visual-perceptual  skills  training,  developmental  motor  skills, 
social  behavior,  and  self-help  skills.  Instruction  was  provided 
in  a  highly-structured,  language-based  classroom,  focusing  on  a 
strong  program  of  language  development,  behavior  modification  and 
a  program  for  improvement  of  Jeffrey's  fine  and  gross  motor 
skills.  During  the  remaining  school  day,  Jeffrey  received 
occupational  therapy,  arts  and  crafts,  adaptive  physical 
education  and  speech  and  language  therapy.  During  the  summer,  the 
school  program  was  reduced  to  three  hours  of  direct  instruction 
with  a  recreational  proaram  for  the  remaining  school  day.  (Tr. 
pp. 7-22,  Exh.  P(2)-l;  ?(2)-7). 

18.  The  residential  component  of  Jeffrey's  program  was  provided 
in  Unit  A  of  the  school's  residential  treatment  center,  where 
there  was  a  ratio  of  one  childcare  (or  "hero")  worker  to  two 
residential  students.  Jeffrey  roomed  with  one  other  student.  The 
residential  program  emphasized  language  and  communication  skill 
development  along  with  work  on  personal  living  skills,  such  as 
dressing,  hygiene,  grooming,  appropriate  mealtime  behavior,  and 
toileting.  In  addition  recreational  activities,  such  as  playing 
with  a  large  softball,  playground  activities,  dancing,  and  arts 
and  crafts,  were  provided  as  a  means  for  improving  gross  motor 
skills  and  socialization.  (Exh.  P(2)-7). 

19.  Reports  from  the  Devereux  School  set  out  Jeffrey's  progress 
in  meeting  the  goals  and  oojectives  of  their  program.  Comparison 
of  his  performance  in  February  1982  and  May  1982  showed' 
improvement  in  the  use  of  speech  and  language  (from  the  3  year 
old  level  to  4  year  old  level),  ability  to  follow  verbal 
directions  (from  the  1.8  year  old  level  to  2.8  year  old  level), 
self-help  and  toileting  skills  (from  the  2.4  year  old  level  to 
the  3.0  year  eld  level;  and  eating  skills  from  the  1.6  year  old 
level  to  the  3.0  year  old  level).  In  February  he  could  not  use 
the  prepositions,  on/off  or  in/out;  out  by  May  ne  could  use  them 
correctly  10%  of  the  time.  In  February  repetitions  were  required 
to  make  Jeffrey  respond  to  familiar  directions;  by  May  he  was 
able  to  respond  on  the  first  command  75;  of  the  time.  In  February 
he  needed  constant  ver  al  and  physical  cues  in  order  to  do  any 
work  seated  at  his  des.-;,  and  he  refused  to  participate  in  play 
period  or  group  circle  at  his  desk.  In  May  he  would  color,  use 
play-doh  and  work  with  3  piece  puzzles  for  up  to  two  minutes.  He 
would  also  engage  in  group  activities  and  use  appropriate  speech 
for  up  to  10  minutes  with  verbal  prompts.  He  had  been  unable  to 
match  objects  or  colors  in  February,  but  in  May  he  could  match 
colors  70%  of  the  time  and  could  match  pictures  100%  of  the  time. 
The   instances   of   '.vetting   and   soiling,   which   had   initially 
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20.  In  December  1982,  the  residential  staff  reported  that  Jeffrey 
would  dress  himself  upon  request  by  the  staff  approximately  70": 
of  the  time  with  some  assistance.  He  usually  would  eat  his  dinner 
and  not  tantrum.  He  would  stop  inappropriate  behaviors,  such  as 
screaming  or  flopping,  with  behavioral  intervention  such  as 
turning  away  from  the  table  until  returned  to  task.  His  toileting 
behaviors  were  increasingly  appropriate  with  progressively  fewer 
accidents,  as  the  result  of  behavioral  program  being  implemented 
in  the  day  school  and  by  the  residence  staff. 

Language  skills  continued  to  improve.  He  was  beginning  to  be 
able  to  label  pictures,  answer  who,  what,  where  questions,  carry- 
simple  2  to  3  word  messages  to  adults  and  children,  and  follow 
most  classroom  directions  without  physical  assistance.  Jeffrey 
would  engage  in  some  play  with  other  children,  although  he 
continued  to  display  many  inappropriate  interactions. 

Despite  his  gains,  however,  the  staff  at  Devereux  noted  that 
Jeffrey  could  not  comply  with  seat  or  fine  motor  tasks.  He 
required  one  to  one  attention  in  order  to  perform  those 
activities,  and  recommendations  focused  on  positive 
reinforcements  to  assist  him  in  becoming  more  compliant  in  those 
areas  as  a  means  for  readiness  for  academic  skills.  In  general 
they  found  that  Jeffrey  was  making  slow,  intermittent  progress, 
but  he  needed  constant  verbal  and  physical  prompts  to  encourage 
the  behavior  necessary  for  educational  success.  (Exh.  P(2)-7). 

21.  During  the  school's  Christmas  vacation  in  December  1982, 
Jeffrey  came  home  with  his  mother  for  two  weeks.  Mrs.  C.  remarked 
on  the  changes  she  observed  in  his  behavior  at  home.  For  the 
first  time  he  could  tell  her  what  he  wanted  and  make  choices.  He 
was  able  to  take  a  bath  with  minimal  assistance,  and  to  dress 
himself.  He  could  set  the  table  and  feed  himself  using 
appropriate  utensils.  Linguistically,  he  was  aole  to  speak  to 
other  children  and  family  members.  She  also  observed  a  great 
decrease  in  his  passive  non-compliant  behaviors,  such  as 
"flopping."  (Tr.  pp.  17-2  5)  By  the  second  week,  however,  even- 
using  the  behavioral  techniques  taught  Mrs.  C.  by  staff  at 
Devereux,  Jeffrey  began  to  regress.  (Tr.  pp. 20-27) 

22.  By  December  1982,  the  Bureau  had  issued  its  first  decision 
upholding  the  HEC  placement,  which  was  then  reversed  by  the  SAC, 
and  commenced  a  second  hearing  pursuant  to  the  SAC ' s  order  of 
remand.  East  Longmeadow  continued  to  take  the  position  that 
Jeffrey  did  not  require  a  residential  education  program,  however 
for  the  1982-1983  school  year,  it  offered  a  different 
substantially  separate  program,  provided  by  the  Lower  Pioneer 
Valley  Educational  Collaborative.  This  program  was  described  as  a 
pre-vocational  program  for  severely  disabled  students.  The  rlass 
consisted  cf  five  3~-j.ier.zs ,  aced  11  to  20.  Two  of  tne  students 
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had  acting  out,  aggressive  behaviors,  one  of  them  had  no  oral 
language  skills,  and  relied  solely  on  signing.  Ail  of  the 
students  were  in  need  of  behavioral  training  to  develop  personnel 
care  skills.  None  were  diagnosed  as  autistic  or  aut ist lc-iike . 
(Tr.  pp. 47-52;  Exh.  P(2)-ll,  P(2)-11N).  The  proposed  IEP  was 
developed  without  any  apparent  involvement  or  input  from 
Jeffrey's  parents.  (Tr.  pp. 45-47,  Exh.  S(2)-l).  There  was  nc 
evidence  on  the  record  concerning  efforts  by  East  Longmeadow  to 
involve  the  parents  or  of  any  refusal  on  the  parent's  part  to 
participate  in  planning  for  the  1982-1983  school  year. 

In  addition  the  East  Longmeadow  program  called  for  Jeffrey 
to  be  placed  in  a  specialized  foster  care  home  when  he  was  not 
attending  the  Lower  Pioneer  Valley  Educational  Collaborative. 
This  "placement"  was  to  have  provided  for  the  needed  home 
continuity  that  Jeffrey's  parents  were  unable  to  provide.  East 
Longmeadow  would  not  have  provided  or  paid  for  this  "non- 
educational"  service,  but  intended  to  contact  the  state's 
Department  of  Mental  Health,  which  recruited  individuals  to  serve 
as  specialized  foster  care  parents.  (Tr.  pp.  74-76,  Exh.  S(2)-l). 

23.  In  December  1982,  pursuant  to  the  parents'  application, 
Jeffrey  was  accepted  by  the  Devereux  School  in  Rutland, 
Massachusetts.  (Exh.  P(2)-9).  Since  the  time  of  Dr.  Emerson  and 
Mrs.  C.'s  visit  to  the  school  in  1980,  the  school  had  developed 
an  approved  program  for  autistic  special  needs  students.  (Exh. 
P(2)-5),  P(2)-8).  It  was  this  program  which  the  parents' 
requested  as  a  prospective  order  from  the  hearing  officer  a:  the 
January  1983  hearing.  (Tr.  pp. 2-3). 

LEGAL  CONCLUSIONS  AND  ORDER 

After  consideration  of  the  record  before  me,  I  conclude  that 
Jeffrey's  parents  are  entitled  to  reimbursement  for  the  cost  of 
his  residential  placement  at  the  Devereux  School  in  Arizona, 
because  his  placement  was  the  least  restrictive  appropriate 
educational  program  available  to  him  at  the  time,  and  the 
evidence  on  the  record  supports  the  reasonableness  of  the 
parents'  action  in  placing  him  there.  Further,  there  is  no 
evidence  of  procedural  violations  tr  tf  bad  faith  on  the  part  of 
either  party.  My  reasoning  follows: 

APPROPRIATENESS 

It  is  undisputed  that  Jeffrey  is  a  special  needs  child,  and 
as  such  he  is  entitled  to  receive  the  special  educational  program 
which  provides  for  his  maximum  feasible  educational  benefit  in 
the  least  restrictive  environment.  David  D.  v.  Dartmouth ,  775 
F.2d  411  (1st.  Cir.  1985).  In  the  decisicn  tf  April  6~,  I  ?;  3  ,  tr.e 
Bureau  ruled  that  for  the  period  in  dispute  in  this  case,  Jeffrey 
was  in  need  of  a  residential  special  education  program  of  me 
type  provided  by  Devereux  School  in  Arizona.  Review  of  the 
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evidence  before  me  supports  the  conclusion  that  Jeffrey  received 
the  individualized  special  education  services  at  Devereux  that  he 
needed,  namely  a  residential  program,  emphasizing  language  and 
communication  skill  development,  personal  living  skills,  like 
dressing,  hygiene,  grooming,  appropriate  mealtime  behavior,  and 
self-toileting;  and  a  language-based  day  educational  program, 
provided  by  a  certified  classroom  teacher  with  special  education 
training  in  a  small  group  (one  teacher  and  two  aides  to  seven 
students)  setting.  That  program  was  focused  on  developing  the 
expressive  and  receptive  language  skills,  all  assessments 
indicate  were  Jeffrey's  educational  needs.  He  was  grouped  with 
other  autistic  students  having  simiiiar  special  educational 
needs,  and  the  curriculum  was  specifically-designed  to  meet  the 
needs  of  autistic  students.  In  addition,  Jeffrey  received 
occupational  therapy,  speech  and  language  therapy,  and  adaptive 
physical  education--all  necessary  elements  of  his  appropriate 
special  educational  program. 

While  at  Devereux,  Jeffrey  made  progress  in  all  cognitive 
and  personal  skill  areas  addressed  by  the  school's  educational 
program.  It  is  apparent  that  within  a  highly-structured, 
comprehensive  program  Jeffrey  could  achieve  the  goals  and 
objectives  set  for  him,  albeit  at  a  slow  pace  commensurate  with 
his  significant  disability.  Comparison  of  the  goals  and 
objectives  established  for  Jeffrey  by  East  Longmeadow  (see  1981 
progress  reports  and  IEP)  and  the  assessments  conducted  by 
Devereux  in  May  and  December  1982,  indicate  that  significant 
gains  were  made  while  he  was  at  the  school. 

Indeed,  the  only  arguable  "shortcoming"  to  Jeffrey's  program 
at  Devereux  appears  to  be  the  fact  tnat  the  school  was  not  among 
those  schools  approved  by  the  Massachusetts  Department  of 
Education.  I  note,  however,  that  at  the  time  Jeffrey  attended, 
Devereux  was  aporoved  bv  the  State  of  Arizona,  as  a  private 
school  authorized  to  provide  special  education  to  students  like 
Jeffrey,  pursuant  to  the  same  standards  as  the  state  required  of 
its  public  schools,  when  providing  appropriate  special  education 
to  handicapped  students.  Jeffrey's  program  of  special  education 
and  related  services  was  provided  by  individuals  with  the 
requisite  certifications  or  licenses.  And  the  residential  program 
was  also  approved  by  the  Arizona  Department  of  Economic  Security 
as  a  group  care  facility. 

Although,  I  do  not  have  sufficient  evidence  on  the  record  to 
ascertain  if  Arizona's  approval  standards  for  private  special 
education  schools  were  in  all  material  respects  like  those  cf 
Massachusetts,  I  note  that  the  Devereux  School  would  appear  :: 
meet  the  general  criteria  for  approval  by  Massachusetts,  under 
its  reQulations  for  Aoorcvai  cf  Private  Sceciai  Education 
Schools,  603  CMR  s . 18  .  Ol" "(  2 ) ( c ) ,  (4)(p),  v^s  ,  it  cffers  special 
education  services  and  curriculum  instruction  delivered 
appropriately  certified  or  approved  special  education  staff  _: 
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every  student,  and  it  was  in  possession  of  a  group  care  license 
for  its  residential  program.  Finally,  I  take  administrative 
notice  of  the  fact  that  when  requested  by  a  public  school, 
placements  in  unapproved  schools  have  been  authorized  by  the 
Massachusetts  Department  under  its  "sole  source  of  care"  policy, 
where  the  unapproved  school  meets  the  special  education  approval 
standards  of  the  state,  where  it  is  located,  and  can  implement: 
the  student's  IEP. 

In  sum,  not  wi  thstanding  the  fact  that  Devereux  (Arizona) 
was  not  approved  by  Massachusetts  at  the  time  Jeffrey  attended 
it,  I  find  the  special  education  program  he  received  there  was 
appropriate . 

EQUITABLE  CONSIDERATIONS 

The  actions  taken  by  the  parents  in  this  case  with  regard  to 
securing  an  appropriate  special  education  placement  for  their  son 
were  reasonaDle  under  the  circumstances  in  which  they  found 
themselves.  Throughout  the  period  in  question,  East  Longmeadow 
was  unwaivering  in  its  position  that  it  was  not  required  to 
provide  Jeffrey  C.  with  a  residential  special  education  program. 
At  no  point  prior  to  the  Bureau  decision  of  April  6,  1983,  did  it 
undertake  to  find  a  residential  school  for  him.  Despite  this 
position,  East  Longmeadow ' s  assessments  consistly  suggest  that 
Jeffrey's  program  needed  to  be  carried  over  into  the  home,  and  by 
the  time  of  the  development  of  the  1982-1983  IEP,  East  Longmeadow 
was  calling  for  a  specialized  foster  placement  for  Jeffrey, 
(although  it  continued  to  characterize  this  proposal  to  be  the 
necessary  result  of  inadequacies  cf  the  C.'s,  rather'  than 
recognizing  Jeffrey's  extensive  educational  needs). 

Conversely,  the  C.'s  sought  the  public  school's  involvement 
and  cooperation  in  an  extended  effort  to  locate  a  residential 
program  able  to  meet  Jeffrey's  needs.  Before  selecting  the 
Devereux  Scnool  in  Arizona,  they  made  a  good  faith  effort  to 
locate  an  approved  Massachusetts  special  education  school  able  to 
serve  Jeffrey.  Dr.  Emerson  was  aware  of  the  search  process  and 
participated  in  it  with  Mrs.  C,  even  though  he  continued  to 
express  his  view  that  residential  programming  was  not  needed. 

Similarly,  Dr.  Emerson  ascertained  that  Devereux  in  Santa 
Barbara  was  not  approved  by  Massachusetts  and  that  Massachusetts 
regulations  required  placement  of  special  needs  students  in 
approved  special  education  schools.  However,  he  made  no  further 
inquiry,  as  to  whether  such  requirements  could  be  waived,  or  if 
there  were  ether  alternatives  available,  consistent  with  the 
Chapter  766  Regulations.  I  note  tnat  60  3  CMR  s.  28.00,  p.  204  :f 
the  Chapter  706  Regulations  provides  a  process  for  waiver 
requests  by  public  schools. 
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This  is  not  a  case  where  the  parents  have  refused  tc 
cooperate  with  their  local  school  system.  Rather,  Jeffrey's 
parents  made  him  available  for  evaluation  and  participated  in  the 
TEAM  process  needed  for  East  Longmeadow  to  prepare  the  IE?  for 
the  1981-1982  school  year.  The  unilateral  placement  in  Devereux 
was  not  made  until  after  a  hearing  had  been  requested  and  was 
underway.  East  Longmeadow  raised  some  questions  concerning  lack 
of  access  to  Jeffrey  at  the  time  they  were  preparing  the  IEP  for 
the  1982-1983  school  year,  but  there  was  no  evidence  on  the 
record  that  they  were  in  any  way  prejudiced  in  their  ability  to 
develop  their  proposed  program.  Nor  did  they  present  any  evidence 
of  efforts  to  contact  the  C.'s  to  obtain  their  consent  to  a  new 
evaluation  or  for  participation  in  the  development  of  the  1982- 
1983  IEP. 

Finally,  as  early  as  December  1982,  the  parents  sought 
admission  for  Jeffrey  in  the  Devereux  (Rutland)  School,  which  was 
approved  and  which  at  that  point  had  a  program  designed  for 
autistic  students.  East  Longmeadow  continued  to  oppose  any 
residential  special  education  program,  approved  or  not. 

There  is  no  allegation  in  this  case  that  East  Longmeadow 
acted  in  bad  faith  or  that  it  did  not  abide  by  the  procedural 
requirements  of  state  or  federal  law.  Nevertheless,  it  failed  to 
offer  Jeffrey  C.  a  free  appropriate  public  education.  Jeffrey's 
parents  were  presented  with  the  dilema  of  choosing  to  permit 
their  child  to  remain  in  an  inappropriate  special  eduaticn 
program,  or  making  a  unilateral  placement  in  the  only  appropriate 
residential  program  known  to  tnem  to  be  available  to  Jeffrey.  If 
they  had  waited  for  a  favorable  hearing  decision,  Jeffrey,  would 
have  forfeited  nearly  a  year  and  a  half  of  the  special  education 
services  to  which  he  was  entitled  and  which  he  needed  in  order  to 
make  educational  progress.  Ordering  reimbursement  to  the  C.'s  is 
consistent  with  the  requirement  that  East  Longmeadow  meet  its 
obligation  to  provide  a  free  appropriate  public  education  for 
Jeffrey.  Town  of  Burlington  v.  Department  of  Education,  471  U.S. 
359  (1985^ 

Accordingly,  because  I  find  that  East  Longmeadow  failed  to 
offer  an  appropriate  special  education  program  to  Jeffrey  and 
that  Jeffrey's  parents  acted  reasonably  in  placing  him  in  the 
program  offeree  by  the  Devereux  School  in  Arizona,  because  it  was 
the  least  restrictive,  appropriate  placement  available,  I  order 
the  East  Longmeadow  Public  Schools  to  reimburse  the  C.'s  for  the 
cost  of  Jeffrey's  residential  program  at  the  Devereux  School, 
including  necessary  transportation  to  and  from  that  program. 


DECISION 


RE:  CHRISTOPHER  D. 


BSEA  #89-1693 


This  decision  is  written  pursuant  to  20  USC  1401  et  seq,  29 
USC  794,  M.G.L.  chs .  71B,  30A  and  the  Regulations  promulgated 
thereunder  . 

A  hearing  in  the  above  noted  matter  was  held  on  December  7 
and  11,  1989*  in  Quincy,  MA. 

The  following  people  were  in  attendance  for  all  or  part  of 
the  proceedings: 


Lillian  D. 
Nancy  Borofsky 
Louis  Piacentini 

Mary  Ellen  Sowyrda 

Peter  Hunt 

Sherry  Cohen 
David  Willey 
Phyllis  Buckley 
Barbara  Waka 
Reece  Erlichman 


-Parent 

-Attorney  for  Student 

-Director  of  Special  Education, 

Somerville  Public  Schools 
-Attorney  for  Somerville  Public 

Schools 
-Psychologist,  Franciscan 

Children's  Hospital 
-Educational  Expert 
-Next  Wave  School 
-Somerville  Public  Schools 
-Somerville  Public  Schools 
-Hearing  Officer 


ISSUE  PRESENTED   Does  the  IEP  proposed  for  Christopher  by 
Somerville  Public  Schools  (hereafter  Somerville)  calling  for  his 
placement  in  the  Next  Wave  School,  serve  to  assure  his  maximum 
feasible  educational  development  in  the  least  restrictive 
environment  consistent  with  that  goal? 

If  not,  would  an  alternative  program  (such  as  the  Gifford 
School)  meet  said  standard? 


PRELIMINARY  STATEMENT 


Educational  History  (Refer  to  testimony  Mrs.  D. ,  Ms 
Exhs.  P-27,  S-22. ) 


Buckley , 


*By  agreement  of  the  parties,  the  record  remained  open  for 
submission  of  written  closing  arguments.   These  documents  were 
received  by  the  BSEA  on  December  29,  1989  and  the  record  closed 
as  of  that  dare. 
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Christopher  D.  attended  a  Head  Stare  program  in  Somerville 
during  1979-1980,  followed  by  a  pre-schooi  program  during 
academic  1980-81  (Exh.  P-43).   In  the  fall  of  1981,  his 
kindergarten  year,  he  commenced  participation  in  a  502.4 
prototype,  self-contained  language  based  class  at  the  Kennedy 
School  in  Somerville.   The  following  year  (academic  1982-83)  he 
was  placed  in  a  502.4  prototype  LAB  (behavioral)  program,  now  at 
the  Winterhill  School  in  Somerville  (Exh.  P-44),  and,  toward  the 
end  of  this  year  integration  was  commenced  for  part  of  the  day, 
at  his  neighborhood  school.   For  1983-84,  parent  requested  that 
Christopher  participate  in  a  regular  first  grade  class  at  his 
neighborhood  school  (to  wit:  Powderhouse)  and  this  was 
effectuated  through  a  502.2  IEP  calling  for  same,  with  resource 
room  assistance,  speech/language  and  counselling.  (Exh.  P-46) 
From  September  1984  through  June  1986  Christopher  participated  in 
an  ungraded,  502.4  self-contained  learning  disabilities  (LD) 
class  at  the  Healy  School,,  with  speech/language  and  counselling 
services  continued.  (See  Exhs .  P-42,  P-47)   In  September  1-986 
Chris  was  placed  in  another  502.4  prototype  ungraded,  self- 
contained  LD  Class  at  the  Kennedy  School,  with  speech/language 
therapy  and  counselling  provided,  which  placement  was  continued 
through  1987-88  and  1988-89.  (See  Exhs.  S-13,  P-18  e.g.).   During 
the  summers  of  1988  and  1989  he  participated  in  a  day  program  at 
the  Robert  White  School. 


thereafter.   ( infra  .  ) 


Christopher  has,  at  various  times  during  his  academic 
career,  taken  medication  ( Ri talin/Dexedr ine )  to  address  his  ADD, 
however  as  of  the  spring  of  1989  the  decision  was  made  to 
discontinue  same.   (See  Exhs.  P-55,  S-10,  P-13,  S-ll,  S-12,  P-5 .  ) 

It  should  further  be  noted  that  this  student  has  had  a  long 
standing  relationship  with  the  Somerville  Mental  Health  Clinic. 
(See  Exh.  P-48. ) 

PROFILE   (See  Exhs.  P-8,  S-15,  P-4,  S-21,  P-6,  P-ll,  S-19,  S-20, 
S-22-24,  P-9;  refer  to  testimony  Ms.  Cohen,  Dr.  Hunt,  Ms. 
Buckley,  Ms.  Waka,  e.g.) 

Christopher  D.,  ace  14,  has  consistently  been  diagnosed  by- 
experts  and  evaluators  as  a  student  of  average  cognitive  ability 
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who  presents  with  attention  deficit  disorder  with  hyperactivity 
( ADDH )  and  significant  learning  disabilities  (including  visual 
processing,  sequencing  and  memory).   He  is  further  described  as 
an  angry,  aggressive  boy  who  exhibits  generalized  anxiety,  poor 
impulse  control,  limit  testing  behaviors,  low  self-esteem  and 
frequently,  an  inability  to  accept  responsibility  for  his 
actions.   Deficient  expressive  and  receptive  language  skills  have 
also  been  noted. 

Chris'  significant  emotional  and  learning  problems  interfere 
with  his  academic  functioning,  hence,  attendant  grade  level 
deficits  exist  in  skill  areas.   Performance  levels  as  assessed  by 
his  1988-89  special  education  teacher  were  third  grade  level  in 
reading,  4th  grade  in  math,  and  late  first  to  early  second  grade 
level  in  language  arts  and  spelling.   (See  also  Exh.  P-29,  S-8.) 

STATEMENT  OF  THE  EVIDENCE 

PARENT'S  CASE 

1.  Chris'  mother,  Mrs.  D.,  presented  testimony  regarding  her 
son's  educational  history  (supra )  as  well  as  her  view  of  his 
educational  needs. 

The  witness  highlighted  escalation  of  Chris'  behavioral 
difficulties  over  the  years,  which  she  attributed  to  his 
frustration  over  academic  work.   This  witness  further  noted  that 
during  academic  1988-89  Chris'  behavioral  infractions  were 
addressed  by  Somerville  through  suspensions  (which  approach  she 
disagreed  with);  and  thereafter,  in-school  suspensions  were 
utilized  whenever  possible  as  an  alternative.   Citing  a  worsening 
relationship  between  herself  and  the  school  department  Mrs.  D. 
explained  that  Dr.  Hunt  (psychologist,  Franciscan  Children's 
Hospital)  became  involved  in  order  to  assist  Chris  and  mediate 
between  parent  and  school.   Pursuant  to  his  involvement,  a  daily 
reward  system  was  devised  and  implemented.   As  per  this  witness 
the  system  worked  for  a  period  of   time  but  thereafter 
deteriorated . 

In  addressing  the  IEP  offered  by  Somerville  (S.P.S.)  Mrs.  D. 
testified  that  in  her  view  the  Next  Wave  Program  does  not  have  a 
component  in  place  to  address  Chris'  learning  disabilities,  nor 
can  it  furnish  him  the  1:1  reading  services  he  requires.   She 
further  explained  that  his  abbreviated  trial  period  at  Next  Wave 
(i.e.  suspension  on  second  day  of  attendance  for  entering  the 
grounds  of  another  public  school  during  school  hours)  was  in  no 
way  "sabotaged"  by  her.   That  is,  although  Chris  was  aware  that 
his  mother  and  the  school  were  having  conflicts,  she  did  nothing 
to  undermine  his  success  at  Next  Wave. 

2.  Christopher  has  been  followed  over  the  years  at  the  Kennedy 
Memorial  Hospital  (KMH),  now  Franciscan  Children's  Hospital. 

Salient  results  of  his  evaluations  are  retorted  below. 
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A.  Psychoeduca t ional  Evaluation,  conducted  in  October,  1989: 
(Note:  chronological  age  14.)   (See  Exh.  S-8,  ?-29.) 

Tests  administered:  Word  Recognition:  WRAT  -  slighlty  below  a 
grade  3  level;  Woodcock  -  Word  Recognition  -  3.3  g.e. 
Word  attack  -  2.3  g.e.;  Oral  Reading  Comprehension  Analytical 
Reading  Inventory:  oral  reading  comprehension  at  fifth  grade 
level;  Kaufman  Test  of  Educational  Achievement  -  spelling  skills 
1.7  g.e.;  math  skills  -  4.7  g.e.;  problems  with  handwriting 
noted . 

The  evaluator  reported  that  Chris'  overall  academic  skills  had 
deteriorated  since  his  previous  evaluation,  and,  in  light  of  this 
and  his  increasing  behavioral  difficulties  at  school,  recommended 
that  an  alternative  educational  placement  be  considered  for 
him.   It  was  recommended  that  such  program  address  his  severe 
learning  disabilities  in  a  comprehensive  consistent  manner  and 
simultaneously  address  self-esteem  issues  and  occasional  — 
behavioral  outbursts.   Specifically  suggested  was  a  program  which 
could  furnish  all  academic  instruction  in  a  small  classroom 
setting  (4-5  students),  daily  one  to  one  reinforcement  of  basic 
skills,  instruction  in  content  areas  and  effective  management  of 
behavior.   It  was  further  noted  that  a  team  of  professionals 
(L.D.  specialist,  speech/language  therapist,  and  a  counselor  who 
could  incorporate  family  therapy)  should  work  closely  together  to 
furnish  appropriate  services.   Other  suggestions  included  use  of 
a  whole  language  approach  to  language  arts  skills;  coordinating 
writing  and  reading  activities;  the  availability  of  a  word 
processor;  on-going  work  with  phonics  using  brief  frequent 
drills,  with  phonics  and  sight  words  reinforced  within  the 
context  of  reading  high  interest  literature;  and  self  monitoring. 

B.  Psychoeducat ional  Evaluation,  December  1988:  (Note: 
chronological  age  13  yrs  2  mos . ;  gr.8.)  (See  Exh.  S-15,  P-8.) 

WRAT  -  Word  Recognition  -  beginning  4th  grade  level;  Reading 
Comprehension  -  independent  -  4th  grade  level  -  instructional 
beginning  6  grade  level;  Written  Expression  -  laborious  and  weak,  but 
able  to  transpose  ideas  onto  paper; 

Kaufman  -  Spelling  -  mid  second  grade  level;  Math  -  6.0  grade  level  - 
(excellent  progress  noted  since  previous  evaluation) 

The  evaluator  indicated  that  substantial  progress  had  been 
effectuated  with  regard  to  word  recognition,  oral  reading  ana    reading 
comprehension . 

C.  Inpatient  evaluation,  KMH  (late  November  -  early  Decemoer  1987; 
note  chronological  age  12-2): 

(1)   Psychological  evaluation  -  Found  Chris  to  be  an  angry, 
fearful,  somewhat  immature  emerging  adolescent,  with  low  self-esteem, 
and  poor  impulse  control,  evidencing  conflicts  regarding  absence  of 
his  biological  father  and  mother's  health  problems.   Continuation  of 
individual  therapy  was  strongly  recommended  as  was  participation  in 
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family/parent  counselling.  (Exh.  P-6) 

(2)  Speech  and  language  evaluation  -   Recommended  that  Chris 
receive  two  half  hour  sessions  weekly  of  individual  language  work  and 
that  weekly  consultation  take  place  between  pathologist  and  classroom 
teacher.  (Exh.  P-4,  S-24) 

(3)  Educational  Evaiuat ion/Re-evaiuat ion 

Woodcock  -   Passage  Comp .  -  mid  third  grade  level 

Word  Comp.  -  early  to  mid  second  grade  level 
Word  ID  -  early  3rd  grade  level 

Gray  Oral  Reading  -  late  first  grade  level 

Spache  Diagnostic  Reading  Scales  -  listening  Comp.  -  mid  third 
level 

Test  of  Written  Spelling  -   3rd  percentile  for  age 

KMH  Informal  Written  Language  Assessment  -  Written  language 
skills  delayed 

WRAT  -  Arithmetic  Subtest  -  late  third  grade  level 

(Exhs.  S-22,  P-3). 

(4)  Occupational  Therapy  Evaluation  -  Overall  adequate  fine  motor 
and  visual  perceptual  skills,  with  visual  sequential  memory  weaknesses 
noted,  perhaps  due  in  part  to  attentional  problems;  poor 
organizational  skills  noted  to  impact  on  performance  of  functional 
tasks.  (Exh.  S-23) 

(5)  Clinical  Resume  re:  Inpatient  Evaluation.   Significant  ADD 
with  hyperkineses ,  severe  learning  disabilities,  mild  language 
problems,  and  emotional  problems  were  noted,  with  the  emotional 
problems  (anger,  poor  impulse  control,  low  self-esteem,  anxiety) 
identified  as  "...his  chief  area  of  dysfunction  and  [it]  should  be  a 
priority  in  his  treatment."  (Exh.  S-21,  P-12) 

3.  Christopher  was  also  been  seen  for  assessment  at  the  Children's 
Hospital  Medical  Center.   His  June  1986  and  February  1987  evaluations 
noted  progress  in  given  areas  since  previous  evaluations  and 
recommended  continuation  of  his  self-contained  learning  disability 
class,  with  1:1  reading  instruction,  in  order  that  attentional 
difficulties  not  impede  reading  progress.   The  reports  further 
suggested  that  Chris  receive  instruction  in  word  processing  for  use  as 
an  adjunct  to  conventional  writing.  (See  Exhs.  P-14,  P-15,  S-25.) 

4.  Peter  Hunt,  Ph.D.  (Psychologist,  Franciscan  Children's  Hospital) 
began  seeing  Chris  in  March  1989  as  the  result  of  a  referral  by  his 
pediatrician,  Dr.  Kent.  Since  that  time  he  has  continued  to  meet  with 
Chris  as  well  as  Mrs.  D.  approximately  three  times  per  month.   Dr. 
Hunt  furthermore  conducted  an  "extended  school  evaluation"  with  regard 
to  Chris  [which  included  interviews  with  Chris,  Mrs..  D.;  observation 
of  Chris  in  his  then  current  (spring  1989)  educational  program; 
consultation  with  his  teacher,  observation  of  the  Next  Wave  program], 
has  reviewed  some  of  his  records  and  furthermore  attempted  to  mediate 
between  school  and  parent  with  regard  to  special  education  service 
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del i very . 

In  a  July  1989  report  (generated  from  the  above-described 
evaluation)  Dr.  Hunt  indicated  that  Next  Wave  would  not  furnish  Chris 
sufficient  structure  or  frequent  enough  feedback  in  order  for  him  to 
function  successfully  academically  or  behaviorally .   He  furthermore 
noted  that  the  5-7  student  class  size  would  be  too  large  for  Chris 
( recommend img  not  more  than  2  other  children  in  the  class  with  him  for 
academic  subjects),  and  that  group  counselling  with  12  children  would 
be  cont raindicated  for  him.   Finally,  Dr.  Hunt's  report  counseled 
against  Chris'  placement  in  a  school  setting  where  there  are  children 
with  significant  behavioral  difficulties,  indicating  that  he  is 
particularly  susceptible  to  peer  influence,  (see  Exh.  P-13) 

Via  testimony,  Dr.  Hunt  asserted  that  Chris  requires  a  very 
highly  structured  program  which  incorporates,  as  part  of  the  "culture" 
of  the  program,  a  clearly  spelled  out  positive  reinforcement 
(behavioral)  system  through  which  students  can  earn  points-"  ( checks )  , 
and  based  upon  same  earn  increased  levels  of  privileges.   In  Hunt's 
view,  given  that  Chris  performs  for  peer  approval,  if  peer  approval 
lay  in  reaching  a  higher  level,  he  will  try  to  so  do. 

Dr.  Hunt,  who  visited  the  Next  Wave  Program*  in  June  1989 
testified  that  he  did  not  feel  it  had  the  maximal  amount  of  structure 
which  Chris  needs,  nor  that  feedback  on  goals  was  given  often  enough 
(i.e  daily)  for  Chris.   He  furthermore  expressed  concern  about:  (a) 
Chris'  participation  in  a  group  counselling  situation,  anticipating 
that  he  might  act  out  in  such  a  setting;  and  (b)  the  fact  that  Next 
Wave  could  only  serve  Chris  for  li  years,  indicating  that  since 
consistency  is  important  a  longer  term  placement  might  be  advisable. 
(Even  when  informed  that  Somerville's  Full  Circle  High  School  program 
is  similar  to  Next  Wave,  Hunt  indicated  that  it  would  still  require 
Chris  to  deal  with  a  new  physical  environment,  new  staff,  etc.)   In 
commenting  upon  Chris'  experience  during  his  three  day  trial  placement 
at  Next  Wave  (i.e.  suspension  occurring  on  day  2)  Dr.  Hunt  stated 
that:  (1)  suspension  is  not  a  useful  consequence  for  Chris;  and 
(2)  the  lack  of  communication  between  Next  Wave  and  parent**  (which 
led  to  such  suspension)  was  disturbing. 

Based  upon  his  familiarity  with  the  Gifford  School  program,  it 
was  Dr.  Hunt's  opinion  that  such  program  would  be  appropriate  for 
Chris,  citing  an  in-place  daily  point  system,  provision  of  individual 
counselling,  an  on  staff  LD  specialist,  and  small  student  staff  ratio. 
Dr.  Hunt  acknowledged  that  Gifford  is  a  school  for  students  with 
significant  behavioral  problems,  but  nevertheless  felt  it  would  be 
appropriate  for  Chris,  admitting  that  this  represented  a  change  of 
position  from  his  July  1989  report.  (P-13)   He  further  acknowledged 
that  his  report  did  not  mention  the  need  for  a  level  system  (though  as 


spoke  with  staff;  did  not  observe  a  complete  class,  per  se 


**i.e.  Chris  was  suspended  for  entering  the  grounds  of  another 
school  on  an  early  release  day,  and  parent  hadn't  been  informed 
of  the  fact  of  the  early  release. 
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per  his  testimony  he  felt  it  was  needed  at  the  time).   With  regard  to 
his  earlier  recommendation  for  a  Clearway  School  placement,  Dr.  Hunt 
stated  that  upon  visiting  the  school  and  getting  to  know  Chris  better 
he  changed  his  view  as  to  its  appropriateness  for  this  student.  (See 
Exh.  S-4,  description  of  Clearway  School.) 

5.   Sherry  Cohen  (M.Ed.,  Certified  Moderate  Special  Needs;  licensed 
clinical  social  worker)  was  secured  by  parent  to  review  Chris' 
records.   She  has  never  personally  evaluated  or  observed  Chris,  nor 
has  she  spoken  with  his  service  providers  at  S.P.S.  This  witness  did 
however  observe  the  Next  Wave  program,  has  spoken  to  staff,  and  has 
read  the  pertinent  literature. 

Ms.  Cohen  offered  the  following  recommendations  with  regard  to 
educational  programming  for  Chris:  (a)  a  very  highly  structured 
program  offering  specific,  detailed  curriculum  goals  in  each  academic 
area,  with  curriculum  at  Chris'  level  (Chris'  academic  program  should 
be  taught  by  an  LD  specialist);  (b)  electives  in  which  he  -could 
participate  and  experience  success;  (c)  a  built-in  system  of  clear 
rewards  and  consequences;  (d)  coordination  among  staff  to  insure 
consistency  in  limit  setting,  etc.,  (e)  constant  feedback  to  both 
monitor  behavior  and  help  Chris  re-focus;  (f)  a  supportive  environment 
offering  positive  feedback  so  as  to  build  self-esteem;  (g)  crisis 
counselling  available  on  an  as  needed  basis;  (h)  1:1  counselling;  (i) 
parental  involvement;  (j)  some  1:1  reading  instruction;  (k)  OT  or  OT 
consult;  (1)  speech  and  language  remediation;  and  (m)  availability  of 
computer/word  processor. 

Ms.  Cohen  characterized  Next  Wave  as  a  tightly  structured  program 
offering  morning  academics,  afternoon  electives,  and  learning 
support.   While  acknowledging  that  there  are  aspects  of  Next  Wave 
which  could  meet  Chris'  needs,  she  highlighted  the  following  areas  of 
concern:  (a)  there  is  no  reading  program  per  se  (i.e  it's  taught  via 
content  courses;  if  Chris  were  furnished  an  individualized,  1:1 
program  through  e.g.,  a  reading  tutor,  it  would  set  him  apart  from  the 
other  students  and  might  result  in  behavioral  problems;   (2)  the 
teacher  at  Next  Wave  has  not  been  trained  in  word  processing;  (3) 
though  the  program  is  highly  structured  and  monitoring  takes  place, 
Chris  might  need  even  more  of  these  features  than  there  are  available 
(i.e.  concern  was  expressed  regarding  his  ability  to  function  well  in 
group  free  time  situations);  (4)  Next  Wave  could  at  most  serve  Chris 
for  l|  years  and  in  Cohen's  view  a  longer  term  situation  might  be 
better  for  him;  (5)  questions  exist  as  to  the  availability  of 
sufficient  text  books/materials  given  that  during  her  observation 
students  were  mainly  using  worksheets. 

This  witness  testified  that  she  contacted  several  502.5  prototype 
placements  regarding  Chris  and  some  in  fact  seemed  to  have  programs 
which  might  address  his  needs. 
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6.   In  an  August  1989  letter  from  Melvin  Lawrence,  Director  of 
Education,  Robert  White  School  (which  6  week  summer  program  Chris 
attended  in  1988  and  1989*)   Chris  was  described  as  an  enthusiastic 
delightful  child  who  interacted  well  with  students  and  staff  and  did 
not  incur  behavioral  contingencies.   As  per  Lawrence,  Chrisopner's 
then  current  needs  were  academic  in  nature  as,  in  the  author's 
opinion,  Chris  was  not  a  behaviorally  aggressive  or  emotionally  flat 
child  (Exhs.  S-9,  P-l).  [See  also  counselor  Amoro's**  August  1989 
report  indicating  that  Chris'  prognosis  for  academic  and  psycho-social 
development  was  very  good  if  he  attended  a  program  that  concentrated 
on  learning  needs  while  providing  emotional  support  and  flexibility. 
"A  program  that  concentrates  on  Christopher's  emotional  needs  would  be 
a  disservice  to  Chris  and  would  probably  retard  his  academic 
growth...."  And  see  Exh.  P-2,   Chris'  summer  1989  academic  evaluation, 
and  Exhs.  S-19,  P-iO  his  August  1988  progress  report,  indicating  that 
(a)  he  was  then  reading  a  book  on  the  7th  grade  level  with  some 
difficulty;  (b)  math  skills  were  very  weak;  (c)  attention  span  and 
focus  held  back  his  academic  progress;  and  (d)  that  more  1-:  1 
instruction  would  be  beneficial.   Note  further  that  the  behavior 
management  system  at  the  White  School  is  described  as  including 
financial  remuneration  for  students  who  meet  objectives,  a  warning 
system  (including  time  outs,  contracts,  detentions,  in-house 
suspensions)  and  a  suspension  policy  for  certain  specified  offenses.] 

SCHOOL'S  CASE 

1.   Phyllis  Buckley  (certified  in  Reading,  Moderate  Special  Needs)  was 
Chris'  502.4  learning  disabilities  teacher  at  the  Kennedy  School 
during  academic  1986-87  and  88-89***   Ms.  Buckley  testified  regarding 
Chris'  performance  in  her  class,  her  educational  recommendations  for 
him,  and  further  addressed  issues  raised  by  parent's  witnesses  with 
regard  to  his  educational  programming. 

Ms.  Buckley  testified  that  Chris  is  a  student  whose  behaviors  are 
generally  pretty  good  at  the  beginning  of  the  school  year  but 


*this  summer  program  was  described  as  entailing  work  on  academic 
remediation,  behavior  management  and  weekly  counselling 


**  Ms.  Amoro  was  involved  with  Chris  for  the  two  summers  he 
attended  White. 


***  She  further  consulted  to  his  teacher  during  1987-88;  has 
allowed  him  to  spend  time  in  her  room  "cooling  down"  during  this 
year;  and  consults  almost  daily  with  his  current  teacher. 
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thereafter  deteriorate.   She  indicated  that  during  1986-87  Chris  was 
not  on  a  behavior  management  system,  did  display  seme  acting  out 
behaviors,  yet,  nevertheless,  evidenced  some  academic  gains.   While  in 
her  class  during  the  academic  1988-1989  year  (which  class  consisted  of 
9  students  and  an  aide)  Chris  was  placed  on  a  point  system,  a  daily 
chart  was  sent  home,  he  was  monitored  at  all  times  for  behviors  in  and 
out  of  the  classroom,  and  a  reward  was  given  for  good  behaviors.  (Ms. 
Buckley  testified  that  while  she  preferred  the  use  of  in-schooi  to  out 
of  school  suspensions,  at  times  Chris'  actions  were  so  outrageous  as 
to  necessitate  the  latter.)   As  per  this  witness  Chris  did  make  some 
academic  gains  at  the  beginning  of  the  year,  but  he  deteriorated 
academically  and  behaviorally  during  the  second  half  of  the  year.   Ms. 
Buckley  added  that  Chris  was  aware  of  the  on-going  disagreement 
between  his  parent  and  the  school,  and  that  this  negatively  impacted 
his  attitude,  behavior  and  attendantly  academic  performance.   She 
further  noted  that  his  behaviors  worsened  when  his  mother  intervened 
and/observed,  and  also  during  the  time  he  became  aware  that  she  was 
seeking  outside  placements  (i.e.  spring  1989).   [For  further 
information  regarding  Chris's  performance  in  Ms. Buckley's  program  see 
Exh.  P-16,  P-30,  Chris'  1988-89  student  contract;  P-17,  daily  behavior 
performance  rating  prepared  by  Ms.  Buckley,  2/89;  P-31,  daily  reports, 
5/23-6/20/89;  P-23,  10/88  progress  reports;  P-24,  P-40,  November  and 
December  1988  progress  reports;  P-25,  1/89  progress  report;  P-26,  3/89 
report;  and  see  Exhs.  P-20,  P-19 ,  P-21,  1/89,  1/87,  and  5/87  semi- 
annual reports,  substantially  separate  program.] 

Ms.  Buckely  testified  that  Chris  requires  a  program  which  can 
furnish  him  a  great  deal  of  structure,  a  counselling  component,  and  a 
person  immediately  available  to  him  as  acting  out  behaviors  occur. 
Based  upon  her  experience  with  him,  her  review  of  his  records,  her 
attendance  at  meetings,  and  her  familiarity  with  Next  Wave  (through 
program  literature,  discussions  with  staff,)  it  was  her  recommendation 
at  the  end  of  academic  1988-89  that  Chris  attend  Next  Wave,  as  the 
services  there  available  would  be  appropriate  for  him,  the 
recommendations  of  the  October  1989  Franciscan  report  could  there  be 
implemented . 


parental  insistence,  as  per  a  mediation  agreement 


**despite  the  fact  that  in  her  opinion  a  phonetic  approach  within 
a  group  situation  -would  have  been  better.   Ms.  Buckley  further 
registered  her  complaint  with  having  been  required  to  implement 
recommendations  of  Kennedy  Hospital  staff  who  had  merely  tested 
Chris  and  had  not  consulted  her,  when  she  knew  him  so  'well  in  the 
scnool  context. 
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that  he  wanted  to  be  working  with  the  group  on  the  SRA  (phonetically 
based)  series.   Upon  completion  of  the  Merrill  series,  Mother 
requested  that  Chris  utilize  a  novel  and  worksheets  within  the  1:1 
reading  situation  and  this  too  was  implemented  by  Ms.  Buckley. 

Ms.  Buckley  testified  that  in  her  opinion  Chris  should  be  in  a 
small  group  learning  situation  for  reading,  as  he  is  very  intent  upon 
what  his  peers  are  doing  and  in  fact  learns  from  them.   She  added  that 
even  if  1:1  reading  could  be  furnished  him  in  a  program  wherein  it  was 
part  of  the  "culture"  (and  thus  he  would  not  be  set  apart  by  receiving 
same),  she  would  still  argue  against  it  educationally.   She  added  that 
systems  such  as  Orton-Gillingham  and  Stevenson  are  appropriate  for 
younger  children,  whereas  Chris  could  be  taught  phonetics  through  a 
whole  language  approach  to  reading  (as  utilized  at  Next  Wave)  which 
would  be  more  age  appropriate  and  not  appear  as  juvenile. 

This  witness  commented  that  based  upon  her  observation  of  the 
Gifford  School:  (a)  such  facility  emerges  as  a  good  program,  and,  (b) 
as  per  her  recollection,  it  'utilizes  a  whole  language  approacn  to 
reading,  as  does  Next  Wave.   However,  as  Next  Wave  is  both  less 
restrictive  and  appears  to  have  more  readily  available  counselling 
services  than  does  Gifford,  she  endorsed  the  former  for  Chris. 

Ms.  Buckley  added  that  the  scores  achieved  by  Chris  as  reflected 
in  the  Robert  White  reports  are,  in  her  view,  inflated. 

2.   Barbara  Waka  (School  Adjustment  Counsellor,  Kennedy  School;  MSW) 
has  seen  Chris  weekly  for  individual  counsell ing , in  the  content  of 
crisis  intervention,  and  in  class  meeting  situations.   She  has  also 
had  frequent  contact  with  his  teacher  and  Somerville  Mental  Health 
staff. 

Ms.  Waka  testified  that  this  year  has  been  particularly  stressful 
for  Chris  given  the  confluence  of  emerging  adolescence  and  the  fact 
that  he  is  hanging  in  limbo;  hence  his  behaviors  have  worsened 
resulting,  e.g.,  in  many  suspensions.  (See  Exhs.  S-3,  P-5,  revealing  5 
suspension  reports  between  9/25  and  10/24/89.)   In  her  view,  he  is  an 
angry  child  who  models  his  mother's  negative  perceptions  of  his  school 
situation . 

This  witness  recommended  that  Chris  be  furnished  a  structured 
educational  setting,  in-school  counselling,  the  availability  of  a 
crisis  intervention  counsellor,  and  an  effective  communication  system 
between  his  parent  and  school.   Given  her  familiarity  with  Next  Wave 
(through  discussions  with  staff,  attendance  at  meetings)  Ms.  Waka 
endorsed  the  program  for  Chris  and  expressed  the  opinion  that  he  would 
respond  to  the  behavioral  systems  there  in  place.   Having  recently 
visited  the  Gifford  School  it  was  her  view  that  while  it  is  probably 
similar  to  Next  Wave,  it  is  more  restrictive  and  hence  not  preferable. 

In  testifying  about  Chris'  apparently  successful  performance  at 
the  White  Summer  School  program,  Ms.  Waka  indicated  that  since  mother 
felt  good  about  the  school,  Chris  probably  felt  good  as  well.   She 
further  indicated  that  he  told  her  he  had  "gotten  paid"  for  g< 
(See  also  Exhs.  P-20;  P-2  2,  Ms.  Waka ' s  2/8  9  and  6/87  reports 
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3.  In  April  1989,  Chris  underwent  an  educational  assessment  conducted 
by  Mr.  Dickerson  of  the  Somerville  Public  Schools.  The  following  test 
scores  were  achieved: 

Woodcock  Reading  -   Word  ID  -  3.8  g.e. 

Word  attack  -  1.7 
Basic  Ski  lis-  3 . 0 
Word  Comp.-  4.4 
Passage  Comp.-  2.8 
Reading  Comp.-  3.4 
Overall  reading  -  3.1 

Kaufman  -  Reading  -  2.8 

Spelling  -  2.4 
Math  -  4.3 

PIAT  -  .  General  information  -  6.5  g.e. 

PPVT  -  6.0  ace  equivalent 

Test  of  written  language  -  production  insufficient  to 

formally  score. 

In  his  report,  the  examiner  noted  that  overall,  Chris'  reading 
and  math  appeared  to  be  at  levels  similar  to  those  reflected  at  the 
completion  of  the  past  school  year  (1987-88).   He  further  noted  that 
the  program  designed  for  Chris  had  many  pluses,  highlighting  his  need 
for  1:1  instruction  several  times  a  week  and  indicating  that  with  1:1 
or  very  small  group  (2-4)  instruction,  Christopher  might  profit  from 
reading  the  current  4th  -  5th  grade  level  reading  material  used  in 
class.   Mr.  Dickerson  recommended  continuation  of  Chris'  current 
program,  with  a  well  planned  and  consistent  daily  schedule,  and  the 
use  of  a  direct  instruction  approach  (as  utilized  in  SRA  -  corrective 
reading.)  (See  Exh.  P-28,  S-14). 

4.  David  Willey  (M.Ed.,  Special  Education;  certified  MSN,  secondary 
ed;  LCSW)  is  the  Director  of  the  Next  Wave,  502. 4i  junior  high 
school.   He  has  read  Chris'  records,  attended  TEAM  meetings,  the 
mediation  session,  and  has  consulted  with  Chris'  former  teacher,  Ms. 
Buckley.   Mr.  Willey  presented  a  detailed  description  of  the  program 
available  to  Chris  at  Next  Wave  and  further  described  Chris' 
experience  during  his  trial  placement  at  the  school  in  October  1989. 

This  witness  described  Next  Wave  as  a  highly  structured  program, 
offering  its  students  a  caring,  positive  environment  in  a  therapeutic 
milieu.   (See  Exh.  P-35,  S-6,  describing  Next  Wave  as  a  program   (a) 
designed  to  meet  the  special  academic,  social,  emotional  and 
behavioral  needs  of  troubled  adolescents,  ages  13-16,  who  have 
experienced  historical  school  failure,  and  (b)  combining  the  clinical 
concept  of  a  therapeutic  community  with  the  educational  concepts  of 
individualized  and  specialized  learning  experiences.)   The  population 
varies  in  size  from  30-35  students  and  the  staff  consists  of  five 
teacher/counsellors,  2  aides,  a  crisis  counsellor,  a  clinical 
coordinator  (who  holds  a  masters  decree  in  counselling,  CAGS  in 
clinical  studies),  a  program  assistant  and  a  director.   Mr.  Willey 
added  that  there  exists  a  high  dearee  of  staff  interaction, 


coordination  and  supervision. 

Chris'  daily  schedule  would  entail:  (1)  a  10  minute  homeroom 
period  (class  size  5-9);  (2)  Math  class  (student  teacher  ratio  5:2), 
taught  by  a  teacher  certified  in  moderate  special  needs,  average  skill 
level,  grade  3);  (3)  10  minute  snack,  break  (in  classroom);  (4)  English 
(5:1  student  teacher  ratio,  teacher  special  needs  certified; 
classmates  generally  at  3-4th  grade  reading  levels;  (5)  5  minute  break 
in  the  lounge;  (6)  Science  and  (7)  Social  Studies,  taught  by  special 
needs  certified  teacher,  8:1  ratio;  (8)  5  minute  lounge  break;  (9) 
Lunch*;  (10)  Learning  support  group  -  3  days  per  week,  2  classes  co- 
led  by  2  staff,  offering  an  open  forum  for  students  to  discuss 
problems,  issues,  peer  relations,  etc.;  (11)  "half -school "  meeting  -  1 
day  per  week,  school  issues  discussed;  (12)  5  minute  lounge  break; 
(13)  Electives  -  2  days  per  week  (sports,  drama,  shop,  art, 
photography,  music);  (14)  all  school  gym  -  1  day  per  week;  (15)  Friday 
afternoon  community  activities,  trips,  etc.;  (16)  early  release-one 
day  per  week. 

Mr.  Willey  testified  that  the  teaching  approach  utilized  in  Next 
Wave  classes  is  an    individualized  approach,  wherein  students  work  at 
their  own  pace.   The  reading  program  entails  a  high  interest  holistic 
approach,  such  that  reading  is  worked  on  throughout  the  day  in  all 
course  work,  but  emphasized  most  particularly  in  the  English  class. 

In  addressing  support  services,  Mr.  Willey  testified  that  OT 
consult  or  direct  services  are  feasible  if  Chris  requires  same, 
however  an  OT  evaluation  should  first  be  conducted  to  ascertain 
need.   Speech  therapy  could  also  be  furnished  Chris  if  needed.** 

With  regard  to  time  within  the  schedule  allocated  to  lounge 
breaks,  Willey  explained  that  such  time  serves  an  important  function 
as  students  need  some  time  to  interact  informally  as  a  large. group 
(particularly  given  that  Next  Wave  does  not  have  all-school  lunch  or 
recess  periods).   Moreover,  lounge  time  entails  only  15  minutes  per 
day,  and  the  lounge  is  staffed  during  these  break  periods. 

As  per  Mr.  Willey,  the  counselling  component  at  Next  Wave 
includes  both  the  learning  support  groups  ( supra )  and  weeKly 
individual  counselling***  delivered  by  the  clinical  coordinator. 
Parental  involvement  at  Next  Wave  is  assured  through  weekly  parent 
support  group  meetings,  formal  conferences  with  staff  four  times 
yearly  (to  review  students'  goals/objectives),  and  considerable  phone 
contact  between  parents  and  LSG  counsellors.   In  addition  parents  are 
contacted  whenever  the  student  encounters  a  problem  at  school. 


*Note  -  students  have  privilege  of  going  out  to  get  lunch 
attendance  is  at  requisite  level. 


**Willey  noted  that  no  other  students  at  Next  Wave  currently 
receive  OT  or  ST. 


***furnished  to  approximately  half  the  students 
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Mr.  Willey  described  Next  Wave's  behavior  management  approach  as 
a  level  system,  indicating  that  a  system  of  rewards*  positive 
reinforcement  and  limit  setting  is  in  place,  however  a  formal  point 
system,  per  se ,  is  net  utilized.   The  behavior  management  hierarchy 
involves:  teacher  warnings  in  class;  5  minute  time-outs  (students  are 
picked  up  by  a  staff  person  outside  the  classroom  to  process  the 
issue/diffuse  behavior);  removal  from  class  for  remainder  of  period; 
second  removal  (or  if  student  walks  out  of  a  class)  -  probation, 
parent  is  contacted;  if  removed  for  a  third  period,  student  is  sent 
home  for  therapeutic  dismissal;  parent  conference  held.   An  automatic 
suspension  (generally  of  one  day's  duration)  is  levied  for  physical 
fighting  and  student  presence  on  other  school  grounds.  (See  also  Exh. 
P-36.  ) 

Mr.  Willey  responded  to  recommendations  as  well  as  concerns 
raised  by  parent's  witnesses  with  regard  to  educational  programming 
for  Chris  at  Next  Wave.   First,  with  reference  to  the  recommendation 
that  Chris  be  furnished  a  formal,  individual  reading  program,  Willey 
stated  that  teenagers,  and  particularly  those  with  low  self-esteem, 
often  view  such  approach  as  juvenile.   Furthermore,  it  is  important 
for  adolescents  like  Chris  to  feel  successful  within  their  peer  group 
as  opposed  to  being  pulled  out  for  1:1  reading  programming.   In  his 
opinion  therefore,  such  a  1:1  approach  would  be  cont raindicated  for 
Chris.  Secondly,  in  response  to  parent's  assertion  that  Chris  needs  to 
have  a  sense  of  his  goals,  Willey  testified  that  students  do  gain  this 
sense  at  Next  Wave  through  their  IEP's,  report  cards,  and  four  yearly 
sessions  with  counsellor  and  parent,  during  which  goals  are 
reviewed.   And,  in  terms  of  Dr.  Hunt's  recommendation  that  Chris 
requires  a  point/level  behavior  management  system  which  is  an  integral 
part  of  the  culture  of  the  program,  Willey  explained  that  such  a  point 
system  is  somewhat  immature  for  adolescents,  whereas  the  system  in  use 
at  Next  Wave  has  been  successful  with  many  students  whose  learning  and 
behavioral  profiles  are  similar  to  Chris'.   With  regard  to  the 
efficacy  of  LSG  counselling  for  Chris,  Mr.  Willey  noted  his 
disagreement  with  Dr.  Hunt's  concern  vis  a  vis  a  group  counselling 
context  as,  in  Willey's  opinion,  students  nust  learn  how  to  deal  with 
their  peers  and  the  LSG  allows  them  to  so  do  in  a  supervised,  safe 
environment.   In  terms  of  computer  accessibility,  Mr.  Willey  indicated 
that  Chris  could  have  a  computer  available  in  his  class  on  any  given 
day,  and  further  that  staff  is  receiving  training  in  word 
processing.   In  response   to  Ms.  Cohen's  allegation  of  insufficient 
books/materials,  Mr.  Willey  testified  that  there  exits  within  the 
school  a  library,  a  staff  resource  area  and,  one  block  away  a  public 
library,  with  a  specific  section  devoted  to  high  interest  material. 
Finally,  this  witness  explained  that  after  l|  years  at  Next  Wave  Chris 
could  move  on  to  Full  Circle,  the  alternative  high  school,  which  would 
offer  him  programming  entailing  a  similar  style,  philosophy,  teaching 
approach,  schedule  and  peers. 

In  describing  Chris'  trial  attendance  at  Next  Wave,  Mr.  Willey 
testified  that  on  the  first  day  he  performed  well,  however  on   the 
socond  day,  he  did  net  do  his  work  and  indicated  he  wasn't  aoing  to 
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have  to  attend  Next  Wave  as  his  mother  had  hired  an  attorney  co  assure 
that  this  did  not  occur.   He  also  exhibited  certain  behaviors,  typical 
of  the  population  Next  Wave  serves.  Chris  was  informed  of  the  rule 
that  Next  Wave  students  were  not  permitted  to  enter  the  grounds  of 
another  school  during  school  hours,  but  nevertheless  went  to  the 
Kennedy  School  and  displayed  problemmatic  behaviors.   As  a  consequence 
he  was  suspended  for  one  day.   In  Willey's  view,  follow-through  on  the 
suspension  policy  is  important  with  regard  to  limit  setting,  and  is  a 
valid  approach  for  a  student  like  Chris.   That  is,  although  Next  Wave 
is  a  caring,  positive,  therapeutic  environment,  given  a  case  where  a 
student  purposely  tests  the  limits  of  a  specific  rule,  it  is 
imperative  that  the  consequence  for  the  violation  be  imposed.   Mr. 
Willey  explained  that  the  critical  message  this  sends  to  the  student 
is  that  Next  Wave  is  a  positive,  valued  place  to  be,  and  if  you  cannot 
behave,  then  you  cannot  be  there. 

Mr.  Willey  testified  that  Gifford  is  a  good  school  and  could 
probably  address  Chris'  needs.   However,  Next  Wave  is  less" 
restrictive,  has  a  more  available  (i.e  "built-in")  counselling 
component,  and  can  also  address  his  needs.   Willey  further  noted  that 
Gifford  accepts  a  wider  range  of  students  at  both  ends  of  the 
behavioral  spectrum  than  does  Next  Wave. 

With  regard  to  favorable  reports  concerning  Chris'  summer 
performance  at  the  White  School,  Mr.  Willey  testified  that  the 
population  there  consists  of  tough,  older,  street-wise,  inner  city 
students,  who  would  appear  fairly  threatening  to  Chris.  He  therefore 
was  probably  intimidated  and  hence  toed  the  mark. 

5.   Louis  Piacentini  (Director  of  Special  Education,  S.P.S.,  certified 
MSN,  Administrator  of  Special  Education)  has  reviewed  Chris'  records, 
attended  TEAM  meetings,  spoken  with  staff  and  parent  and  visited  both 
the  Clearway  and  Gifford  programs.   Mr.  Piacentini  indicated  that  in 
his  opinion,  the  Next  Wave  program  would  be  appropriate  for  Chris/ 
that  the  Franciscan  recommendations  could  there  be  implemented  and 
that  the  services  incorporated  in  the  mediation  agreement  (Exh.  S-5) 
were  still  available  to  him.   [The  agreement,  in  part  makes  provision 
for  Chris  to  attend  Next  Wave  and  receive  twice  weekly  speech/language 
therapy,  (one  individual  and  one  small  group)  and  individual 
counselling  once  weekly  with  the  clinical  coordinator.] 

This  witness  further  stated  that  Gifford's  academic  component  is 
similar  to  Next  Wave's,  i.e  -  offering  small  group,  individualized 
work,  and  that  it  is  a  good  program;  however  the  counselling  component 
is  not  as  strong  as  it  could  be,  given  that  suspervised  interns 
provide  services. 

CONCLUSION  AND  FINDINGS 

Christopher  D.  is  a  child  with  special  needs,  falling  within  the 
purview  of  20  USC  1401  et .  sec .  and  M.G.L.  ch.  71B.   As  such  he  is 
entitled  to  a  free,  appropriate,  public  education  and  an  IEP  which 
assures  his  maximum  feasible  educational  development  in  the  least 
restrictive  environment  consistent  with  that  goal  [David  D.  v. 
Dartmouth  School  Committee ,  775  F.2d  411  (1985)]   Neither  his  status 
or  entitlement  is  in  dispute,  and  there  is  likewise  substantial 
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agreement  betv.een  parent  and  scnool  experts  as  to  his  profile.   He  is 
uniformly  described  as  a  learning  disabled  student  of  average 
cognitive  ability,  with  ADD,  significant  emotional  and  behavioral 
disturbance  and  academic  skill  deficits  attendant  to  these 
disabilities  (Profile,  supra ) .   The  controversy  in  the  instant  matter 
involves  the  nature  of  programming  required  in  order  to  meet  Chris' 
educational  needs.   Parent  argues  that  the  program  proffered  by 
Somerville  would  fail  to  assure  Chris'  maximum  educational 
development,  and  hence  requests  that  the  Hearing  Officer  order 
Somerville  to  otherwise  provide  an  appropriate  program  for  him. 
Somerville  asserts  that  the  Next  Wave  alternative  junior  high  school 
would  meet  the  above  standard  ana    so  do  in  the  least  restrictive 
environment  consistent  with  that  goal. 

After  a  reviev;  of  the  record  in  its  entirety,  and  based  upon  a 
preponderance  of  the  evidence  there  presented,  it  is  my  determination 
that  Somerville' s  program  would  in  fact  meet  state  and  federal 
mandates  with  respect  to  special  education  service  delivery  to  this 
student;  for  when  the  Next  Wave  program  is  subjected  to  scrutiny 
against  the  context  of  expert  recommendations  regarding  educational 
programming  for  Chris,  the  match  is  very  clear. 

Consider  first  expert  consensus  with  regard  to  Chris'  need  for  a 
highly  structured,  consistent  regime  (Dr.  Hunt,  Ms.  Cohen,  Ms. 
Buckley).   That  Next  Wave  is  a  highly  structured  program,  is  clearly 
demonstrated  by  the  evidence  proffered  by  Somerville  (Willey,  e.g.) 
and  confirmed  by  parent's  witness  (Cohen,  e.g.).   And,  while  I  note 
parent's  concern  that  even  the  high  degree  of  structure  available  at 
Next  Wave  may  not  be  sufficient  for  Chris  (Dr.  Hunt,  Ms.  Cohen),  I  do 
not  defer  to  same  in  assessing  the  appropriateness  of  this  program  for 
him,  given:  (a)  that  the  opinions  of  these  experts  are  based  on 
limited  observation  (as  opposed  to  protracted  experience  with)  the 
program;  and  (b)  Mr.  Willey's  detailed  testimony  as  to  how  seemingly 
unstructured  periods  of  time  are  in  fact  monitored  by  staff  and 
moreover  represent  only  very  brief  periods  of  the  school  day. 

Attention  will  next  focus  on  the  substantive  components 
consistently  recommended  by  experts  with  regard  to  educational 
programming  for  Chris.   The  record  clearly  speaks  to  Chris'  need  for 
placement  in  a  comprehensive,  coordinated  program  which  can  both 
address  his  learning  disabilities  (via  small  group,  individualized 
intervention,  delivered  by  specialized  staff)  and  furnish  him  a 
supportive,  therapeutic  environment  in  which  his  self-esteem  can  be 
fostered,  his  emotional  and  behavioral  needs  can  be  addressed  and 
counselling  can  be  provided.  (Exh.  P-29;  Cohen;  e.g.)   Looking  first 
to  academics,  the  academic  services  at  Next  Wave,  as  described  by  Mr. 
Willey,  are  delivered  within  a  small  group  context,  implemented  by 
special  education  certified  personnel  and  are  individualized  to 
students'  needs/functioning  levels.  Furthermore,  additional  services 
(e.g.  speech  therapy)  and  resources  (e.g.  word  processsor )  recommended 
for  Chris  by  evaluators  would  also  be  mace  available  to  him  'through 
the  Next  Wave  program.  (See  mediation  agreement,  Exh .  S-5,  calling  in 
part  for  twice  weekly  speech/language  therapy.)   At  first  blush  such 
service  delivery  plan  appears  to  fully  comport  with  the  above-cited 
recommendations  for  Chris,  however,  parent's  concern  regarding  the 
absence  of  a  1:1  reading  component  as  part  of  "the  culture"  of  the 
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Next  Wave  program  merits  additional  consideration. 

The  record,  considered  in  its  entirety,  supports  the  position 
that  some  1:1  academic/reading  services  may  in  fact  be  required  by 
Chris  in  order  to  reinforce  basic  skills.  [See  e.g.  Exh.  S-14,  April 
1989  S.P.S.  educational  assessment;  Exhs .  S-25,  P:14,  P-15,  1986,  1987 
CHMC  reports;  Exh.  S-8,  1989  Franciscan  report;  testimony  Ms. 
Cohen.]   However,  the  record  does  not  support  the  finding  that  such 
services  be  provided  in  lieu  of  the  specialized,  small  group 
instruction  he  would  otherwise  receive  at  Next  Wave,  but  rather,  on  an 
as  needed  basis,  as  an  adjunct  to/reinf orcer  of  such  instruction.   In 
reaching  this  determination  I  have  assigned  great  evidentiary  value  to 
the  testimony  of  Ms.  Buckley,  a  qualified  special  educator  who  has 
worked  closely  with  Chris  and  has  been  intimately  involved  in  his 
educational  programming  over  a  period  of  years.   Ms.  Buckley,  who  has 
in  fact  implemented*  1:1  reading  programs  for  Chris,  testified  that 
such  approach  does  not  represent  the  most  effective  methodology  for 
instructing  this  student  (endorsing  in  lieu  thereof  a  specialized 
small  group  approach).   She' further  testified  that  the  academic 
component  available  to  Chris  at  Next  Wave  would  be  appropriate  to  his 
needs.**   It  is  my  determination  that  Chris  should  therefore 
participate  in  Next  Wave's  established  academic  and  reading  programs 
and  that  S.P.S.  shall  further  make  available  to  him  1:1  services  in 
these  areas,  if  deemed  by  service  providers  to  be  a  necessary  adjunct 
after  a  sufficient  diagnostic  period. 

Turning  next  to  the  requisite  emotional,  clinical  and  therapeutic 
aspects  of  programming  for  Chris,  the  record  is  replete  with  evidence 
of  Next  Waves  * s  strength  in  these  areas.   The  very  structure  and 
philosophy  of  the  program,  as  well  as  the  population  it  was  designed 
to  serve  (Exh.  P-35;  testimony  Mr.  Willey)  speaks  to  its  commitment  to 
an  intensive,  integrated  approach  to  the  social,  emotional  and 
behavioral  needs  of  the  students.   As  described  by  its  Director,  Next 
Wave  seeks  to  offer  a  supportive  therapeutic  environment  in  which 
success  can  be  experienced  and  problems  dealt  with  as  they  arise.   In 
addition  to  the  supportive  milieu  of  the  schoool,  Chris  would  receive 
not  only  small  group  counselling  via  the  LSG ' s ,  but  would  further  reap 
the  benefits  of  on-site  individual  counselling,  available  on  a  weekly 
basis  from  the  clinical  coordinator.  (Exh.  S-5) 

Another  component  viewed  by  experts  as  critical  to  effective 
programming  for  Chris  is  the  existence  of  a  behavior  management 


*at  parental  insistence 

**It  should  be  noted  that  Ms.  Cohen's  additional  concern  with  the 
appropriateness  of  Somerville's  "content"  approach  to  teaching 
reading  (as  opposed  to  the  use  of  a  formal  reading  program  per  se 
has  not  been  ignored.   However,  I  further  note  that  Ms.  Cohen 
never  evaluated,  observed  or  taught  Chris,  nor  has  she  spoken 
with  staff  involved  in  his  education.   Her  opinion  herein,  when 
considered  against  the  counter vei 1 ing  evidence  on  point  (Buckley, 
e.g.),  is  simply  not  convincing. 
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system,  in  order  to  address  those  prob lemma tic  behaviors  which  impact 
negatively  on  his  learning  and  educational  processes.  (Hunt;  Waka)  The 
behavioral  system  in  place  at  Next  Wave,  entailing  the  use  of  positive 
reinforcement  (privileges),  as  well  as  a  clear,  defined,  specific 
hierarchy  of  behavioral  consequences  is  endorsed  for  Chris  by  those 
who  have  worked  closely  with  him  in  the  educational  setting  over  a 
protracted  period  of  time  (Ms.  Waka,  Buckley);  it  thus  emerges  as  an 
approach  appropriate  to  his  needs  in  this  area.   I  am  not  convinced  by 
Dr.  Hunt's  assertion,  absent  confirming  data,  that  a  behavioral  system 
involving  more  frequent  feedback  via  the  use  of  "checks"  would 
necessarily  be  the  system  of  choice  for  Chris  (particularly  in  light 
of  concerns  expressed  by  Scmerville  staff  that  such  a  system  might  be 
inf antalizing ) . 

Next  to  be  addressed  is  the  nature  of  the  student  population  with 
whom  Chris  should  be  educated.   In  this  vein  Dr.  Hunt  asserts  that 
Chris  is  susceptible  to  peer  influence  and  should  not  be  placed  in  a 
program  with  students  who  have  behavioral  difficulties  and-  would  serve 
as  negative  models  for  him.   Interestingly,  Dr.  Hunt  nevertheless 
endorses  the  Gifford  School  for  Chris,  a  facility  which  undisputedly 
serves  a  population  of  students  with  behavioral  difficulties.   Of 
additional  relevance  on  this  point  is  that  Chris  has,  since  1984,  been 
placed  in  substantially  separate  programs  for  learning  disabled* 
students,  placements  presumably  lacking  seriously  acting  out  peers; 
his  behaviors  nevertheless  have  not  abated  but  rather  have  escalated 
(Ms.  Waka,  Exh.  P-29).   It  is  thus  my  determination  that  the  presence 
at  Next  Wave  of  students  with  behavioral  difficulties  does  not 
preclude  the  appropriateness  of  Chris'  placement  at  said  facility. 

[On  a  related  point,  comment  is  warranted  with  regard  to 
assertions  contained  in  August  1989  documents  generated  by  the  White 
School  (P-l,  S-9,  P-2)  to  the  effect  that  (a)  Chris'  primary  problem 
is  his  learning  disability  rather  than  his  emotional/behavioral 
status;  and  (b)  this  distinction  should  be  reflected  in  his  school 
program.   Consider  in  this  respect  the  persuasive  contrary  expert 
opinion  on  point  (Ms.  Waka,  1987  KMH  report,  Exh.  P-12)  as  well  as 
Chris'  poor  performance  historically  in  the  substantially  separate 
programs  designed  for  learning  disabled  students.] 

Lastly,  due  consideration  must  be  afforded  the  Gifford  School 
program,  as  such  facility  was  raised  by  parent  as  a  potential 
placement  option  for  Chris.   Based  upon  the  evidence  presented  it  is 
clear  that  Gifford  -would  in  fact  offer  Chris  certain  services 
appropriate  to  his  needs  (Hunt,  Buckley,  Willey).   Nevertheless,  the 
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record  does  not  demonstrate  that  such  placement  would  be  superior  -in 
any  way  to  the  program  available  to  him  at  Next  Wave*.   Furthermore, 
Gifford  represents  the  more  restrictive  placement  option.   Gifford 
cannot,  therefore,  be  endorsed  as  the  placement  of  choice  for  this 
student . 
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IN  RE:   ANTHONY  D. 


BSEA  #89-1764 


DECISION 


This  decision  is  written  pursuant  to  20  U.S.C.  1401  et  seq. , 
29  USC  794,  M.G.L.  chs.30A,  71B  and  the  Regulations  promulgated 
thereunder . 

A  hearing  in  the  above-entitled  matter  was  convened  on  June 
29,  1989,  and  thereafter  on  July  18  and  24,  1989  in  Waltham,  MA.* 

The  following  people  were  in  attendance  for  all  or  part  of 
the  proceedings: 


Janice  D. 
Eileen  Ordover 
Linda  Howard 

Mary  Joann  Reedy 
Charlotte  Brown 

Mary  Ellen  Farrell 
Lawrence  Melander 

Storm  Barkus 
Steven  Lipman 

Rob  Rose 

Paul  Barringer 

Ann  Henry 


-Parent 

-Attorney  for  Parent 

-Director  of  Special  Education, 

Waltham  Public  Schools 
-Attorney,  Waltham  Public  Schools 
-Community  Liaison,  Waltham 

Public  Schools 
-Law  Clerk 
-Perkins  School,  Program 

Supervisor 
-Teacher,  Perkins  School 
-Director  of  Admissions,  Berklee 

School  of  Music 
-Director,  Summer  Performance 

Program,  Berklee  School  of  Music 
-Chairman,  Jazz  Department,  Music 

School  at  Rivers 
-Psychologist,  Perkins  School 


Reece  Erlichman        -Hearing  Officer 

PROFILE  (Refer  to  Exhs.  P-23,  P-35,  P-27,  S-13,  P-24) 

Tony  D.  ,  age  15,  has  been  described  by  experts  as  a  blind, 
autistic  child,  functioning  within  the  moderately  delayed  range 
of  intellectual  ability  and  displaying  Savant  Syndrome;  his 
particular  "island  of  genius"  is  music.  "He  demonstrates 
thoroughly  and  convincingly  the  astonishing  paradox  of  mental 
handicap  with  extraordinary  functioning  in  some  limited  areas 


*By  agreement  of  the  parties  the  record  remained  open  for 
submission  of  closinq  memoranda,  to  be  postmarked  no  later  than 
August  14,  1989. 


V/ 


/-  /  7*J 


#89-1764 
PAGE  2 

which  is  the  Savant  Syndrome.  He  demonstrates  the  rare,  but 
remarkably  linked  triad  of  blindness  from  retrolentil 
fibrophasia,  mental  handicap  due  to  autism  and  musical  genius." 
(Exh.  P-35.) 

Tony's  strong  auditory  sequential  memory  has  furthermore 
been  noted  as  has  his  ability  to  verbalize. 

(See  also  Exh.  S-12,  November  1988  OTR,  RPT  reports.) 

PRELIMINARY  STATEMENT 

Tony  has  attended  the  Perkins  School  for  the  Elind  (an 
approved  special  education  facility  of  the  502.5  prototype)  since 
September  1983,  after  having  attended  schools  in  North  Dakota  and 
Texas  (Exh.  S-ll).  As  per  an  agreement  resulting  from  a  June  1988 
pre-hearing  conference,  an  amendment  to  Tony's  November  1987- 
November  1988  IEP  was  prepared  by  Waltham  Public  Schools 
(hereafter  W.P.S.)  calling  for  Tony  to  receive  two  hours  per  week 
of  music  instruction  at  the  Rivers  School,  as  well  as  attendant 
transportation  and  necessary  tapes.  (See  Exhs.  S-5,  P-5,  July 
1988-November  1988  amendment.) 

Tony's  November  1988  -  November  1989  IEP,  calling  for  on- 
going placement  at  Perkins  was  also  amended  (See  IEP  and 
amendment  Exh.  S-4,  P-6)  by  continuing  music  services  at  the 
Rivers  Music  School.  During  the  pendency  of  this  plan  Tony  was 
awarded  a  $500.00  scholarship  by  the  Berklee  College  of  Music 
(Exh.  P-40),  and  was  thereafter  (on  March  31,  1989)  accepted  for 
admission  into 

the  Berklee  College  Summer  Performance  Program.  A  May  10,  1989 
meeting  was  scheduled  by  W.P.S.  to  consider  the  issue  of  summer 
programming  for  Tony  (Exh.  P-l).  Prior  to  such  meeting  Tony's 
then  current  IEP  was  rejected  (via  a  May  5,  1989  letter  from  Mrs. 
D.  to  Dr.  Howard),  and  the  issue  of  Waltham' s  funding  the  balance 
of  Tony's  Summer  Performance  Program  tuition,  as  well  as  the 
services  of  a  personal  aide,  was  raised.  (Exh.  P-2,  S-2.)  In 
response  to  parents'  May  5,  1989  letter  Dr.  Howard  authored  a  May 
8,  1989  letter  indicating  Waltham's  position  to  be  that  Tony's 
attendance  at  Berklee  would  significantly  curtail  his  five  week 
summer  program  at  Perkins.  (Exh.  S-l,  P-3.)  This  position  was 
maintained  by  Waltham  at  the  May  10,  1989  summer  planning  meeting 
and  the  dispute  was  therefore  presented  to  the  BSEA  for 
resolution. 

Tony  did  in  fact  attend  the  1989  Berklee  Summer  Performance 
Program,  with  benefit  of  a  personal  aide,  at  private  expense. 
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ISSUES  PRESENTED 

I.  Is  Waltham  Public  Schools  required  to  provide  Anthony  D. 
("Tony")  placement  in  the  Berklee  College  Summer  Performance 
Program  in  order  to  assure  his  maximum  feasible  educational 
development  in  the  least  restrictive  environment  consistent  with 
that  goal? 

II.  Has  Waltham  Public  Schools  violated  the  procedural 
requirements  of  the  EAHCA  and/or  the  Regulations  of  Ch.  766  in 
the  instant  matter? 

STATEMENT  OF  THE  EVIDENCE 

PARENTS'  CASE 

1.  Mrs.  D.  ,  Tony's  mother  (who  holds  credentials  in  elementary 
and  special  education)  presented  testimony  regarding  her 
interactions  with  Waltham  staff  vis  a  vis  summer  1989  programming 
for  Tony.  She  also  testified  as  to  her  view  of  Tony's  abilities, 
disabilities  and  educational  needs. 

Mrs.  D.  indicated  that  in  March  1989  a  scholarship  was 
awarded  to  Tony  by  Berklee,  and  approximately  one  month  later  he 
was  accepted  into  the  Summer  Performance  Program.  Despite  notice 
of  same  to  Waltham  and  a  request  that  such  placement  be 
furnished,  the  issue  of  Berklee's  appropriateness  was  never 
discussed  at  the  May  10,  1989  summer  planning  meeting. 

This  witness,  who  testified  that  Tony  has  participated  in 
summer  programming  at  the  Perkins  School  since  1984,  explained 
that  while  the  Perkins  school-year  program  is  academically 
oriented,  summer  services  focus  more  heavily  on  development  of 
ADL,  social,  recreational,  and  orientation  and  mobility  skills. 
(In  this  regard  see  Exh.  P-4,  description  of  Perkins  Lower  School 
1989  Summer  Program,  confirming  Mrs.  D.'s  testimony  and  further 
revealing  that  the  program  runs  from  June  26-July  28,  1989.) 
Mother  noted  that  like  Perkins,  one  componet  of  the  Berklee 
summer  program  is  recreational  in  nature,  involving  field  trips, 
socials,  etc. 

Mrs.  D.  asserted  that  in  order  for  Tony  to  achieve  his 
maximum  feasible  educational  potential,  a  summer  program 
consisting  of  the  following  elements  must  be  furnished  by 
Waltham:  (1)  Perkins  program  for  two  weeks;  (2)  Berklee  Summer 
Program  (7/10-8/1/89),  with  attendant  transportation  and  the 
services  of  an  aide  to  assist  Tony;  and  (3)  continued 
participation  in  the  Rivers  Summer  Music  Program  (5/17-6/14/89; 
and  6/20-7/27/89) . 
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When  re-called  to  testify  about  Tony's  performance  once  he 
had  begun  in  attendance  at  the  Berklee  program,  Mrs.  D.  reported 
that  his  aide  as  well  as  Berklee  staff  indicate  he  is  learning. 
Further,  no  difficulty  in  communicating  with  Tony  had  been 
experienced  by  staff  working  with  him  at  Berklee. 

2.  Darold  Treffert,  M.D.  [psychiatrist  with  expertise  in  the 
fields  of  autism  and  Savant  Syndrome  (See  Resume,  Exh.  P-36)] 
testified  via  telephone  from  Fond  du  Lac,  Wisconsin.  Dr. 
Treffert,  who  has  worked  with  Savants  from  all  over  the  country 
and  who  is  published  on  the  subject  of  Savant  Syndrome  (See  Exhs. 
P-37,  P-38),  reviewed  Tony's  clinical  and  psychiatric  status  at 
the  request  of  his  parent.  Such  review  included  (but  was  not 
necessarily  limited  to)  two  video  tapes  of  Tony,  his  IEP, 
progress  report  from  Perkins  School,  music  report  authored  by  Mr. 
Barringer,  psychological  and  neurological  evaluations, 
correspondence  from  Boston  University  School  of  Music,  and 
several  conversations  with  Mrs.  D. 

Dr.  Treffert  testified  that  Tony  convincingly  demonstrates 
Savant  Syndrome,  with  his  spectacular  island  of  genuis  being 
music.  Treffert  went  on  to  state  that  for  the  majority  of  Savants 
who  present  with  musical  ability,  a  spectacular  literal  recall  of 
music  is  demonstrated,  however  Tony  presents  with  improvisation 
ability,  and  this  is  extremely  rare. 

Dr.  Treffert  testified  that  current  thinking  in  the  field  is 
to  the  effect  that  a  Savant's  area  of  spectacular  ability  can  be 
used  as  the  conduit  to  engage  and  reinforce  other  skills.  That 
is,  Tony's  musical  gift  can  serve  as  a  mechansism  to  further 
socialization,  interactive  communication  and  daily  living  skills, 
as  well  as  to  ameliorate  some  of  his  autistic  behaviors. 
"Training  the  talent  can  diminish  the  defect".  (See  Exh.  P-35.) 
Thus,  the  goal  in  training  Tony's  musical  talent  is  not  solely  or 
necessarily  to  make  him  a  better  musician,  but  rather,  to  enable 
him  to  develop  those  skills  which  will  facilitate  his  living  in 
the  least  restrictive,  most  normalized  environment  possible,  and 
reaching  his  fullest  potential.  As  per  his  report,  Dr.  Treffert 
characterizes  Tony's  talent  as  a  window  to  the  world  for  [him] 
(the  savant)  and  a  window  to  the  savant  for  the  rest  of  us.  The 
doctor  cautioned  against  the  fear  that  by  training  the  skill  (to 
wit:  music)  Tony's  overall  development  will  be  impeded;  the 
contrary  is  rather  the  case  . 

[See  also  in  this  regard,  Exh.  P-27  letter  from  neurologist, 
Dr.  Kelts,  based  on  1982  evaluation  and  laboratory  testing,  which 
indicates  that  decreased  cerebral  tissue  in  the  left  hemisphere 
and  the  presence  of  a  normal  non-dominant  (right)  hemisphere  may 
explain  Tony's  impressive  musical  aptitude  and  ability  to  deal 
with  information  musicallv  when  other  modalities  are  not  as 
helpful.  Dr.  Kelts  further  indicates  that  findings  suggest  a 
rationale  for  using  music  as  an  educational  modality.] 
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Dr.  Treffert  attested  to  familiarity  (primarily  through  Mrs. 
D. )  with  the  Berklee  Summer  Performance  Program,  indicating  he 
understood  that  Tony's  attendance  would  necessitate  missing  three 
weeks  at  the  Perkins  program.  He  nevertheless  endorsed  Berklee  as 
the  best  investment  of  Tony's  time,  explaining  that  on  balance, 
its  advantages  offset  whatever  might  be  lost  owing  to  a  three 
week  absence  from  Perkins.  Treffert  characterized  the  Berklee 
Program  as  far  more  than  a  cultural  experience,  viewing  it 
rather,  is  a  unique  and  fortuitous  opportunity  for  Tony.  Indeed, 
as  per  the  Doctor,  it  is  an  extension  of  Tony's  special  education 
experience  which  may  serve:  (a)  to  allow  him  full  advantage  of 
his  special  skills,  (b)  to  offset  his  otherwise  impeding 
handicap,  and  (c)  to  enable  him  to  become  as  self-reliant  and 
self-supporting  an  individual  as  possible. 

When  questioned  as  to  the  efficacy  of  Tony's  working  with 
Berklee  staff  who  are  untrained  in  special  education,  Dr. 
Treffert  responded  that  special  education  training  is  not 
critical  with  respect  to  teaching  in  the  area  of  music,  Tony's 
particular  talent. 

3.  Storm  Barkus  (teacher,  Perkins  School;  holds  bachelors  degree 
in  music,  masters  degree  in  special  education)  first  met  Tony  at 
Perkins  in  the  summer  of  1985,  and  thereafter  served  as  his 
classroom  teacher  until  June  1988.  (See  Exhs.  P-17,  P-18,  P-19, 
P-20;  S-10,  S-9,  S-8.)  Since  that  time  she  has  seen  Tony  almost 
daily  (on  an  informal  basis),  has  spoken  with  his  current 
teachers,  has  reviewed  his  1988-1989  progress  reports  (see  Exhs. 
S-7,  S-6,  P-21)  and  also  has  reviewed  his  current  IEP. 

Ms.  Barkus  testified  that  in  her  work  with  Tony  she  used 
music  both  as  a  tool  for  teaching  (e.g.  expressive  language, 
social  skills,  cutting  through  echolalia  and  disruptive 
vocalizations),  and  as  a  reward.  She  attested  to  Tony's  progress 
during  his  years  with  her. 

This  witness,  who  has  attended  some  of  Tony's  recitals,  read 
the  Berklee  brochure,  and  was  present  for  the  testimony  of 
Berklee  witnesses  ( infra) ,  stated  that  in  her  view,  there  are 
goals  in  Tony's  current  IEP  which  would  be  advanced  through  his 
participation  in  the  Berklee  Program.  (Cited  were,  e.g., 
conversational  and  receptive  language,  fine  motor  skills,  age 
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appropriate  interactions,  piano  esemble  goals.)  She  went  on  to 
state  that  if  Tony  is  going  to  pursue  a  career  in  the  musical 
field,*  his  vocational  development  would  benefit  highly  from 
attending  the  Berklee  Program,  wherein  he  would  both  be  immersed 
in  the  musical  environment  and  have  the  benefit  of  positive  music 
and  language  models.  When  questioned  about  the  potentially 
distracting  environment  Tony  would  encounter  at  Berklee,  Ms. 
Barkus  responded  that  given  the  presence  of  an  aide,**  and  if  the 
program  were  properly  structured  for  him,  distraction  would  not 
pose  a  significant  problem.  When  further  questioned  about  the 
efficacy  of  Tony's  missing  three  weeks  of  the  Perkins  summer 
program  in  order  to  attend  Berklee,  this  witness  stated  that  in 
light  of  Tony's  special  needs  and  extraordinary  talents, 
extraordinary  means  are  justified.  And  thus,  while  in  the  best  of 
all  worlds  it  would  be  wonderful  for  Tony  to  participate  fully  in 
both  programs,  the  trade-off  in  this  instance,  (i.e.,  sacrificing 
three  weeks  at  Perkins  for  the  Berklee  program)  is  worth  it. 

4.  Paul  Barringer  (Chairman,  Jazz  Department,  Rivers  School)  has 
taught  Tony  since  March  1987,  furnishing  both  individual  jazz 
piano  lessons  as  well  as  directing  the  jazz  essemble  in  which  he 
participates.***  Mr.  Barringer  described  The  River's  School  as  a 
non-special  education  preparatory  music  school,  adding  that  he 
himself  has  no  special  education  training  or  experience. 
Nevertheless,  he  testified  that  once  he  learned  how  to 
communicate  with  Tony  (which  process  was  accomplished  with 
assistance  from  Tony's  mother),  he  encountered  no  special 
problems  in  working  with  him. 

Mr.  Barringer  described  Tony  as  a  highly  gifted  music 
student,  possessing  phenominal  abilities  for  his  age.  Via 
testimony  and  letter  (Exh.  P-9),  Barringer  detailed  Tony's  skills 
and  talents.  Cited  were  perfect  pitch,  an  innate  sense  of  music, 
a  considerable  repertoire,  a  unique  ability  to  pick  up  stylistic 
aspects  of  jazz  as  well  as  to  make  a  personal  statement,  and  an 
ability  to  be  creative  with  jazz  improvisation.  In  Mr. 
Barringer' s  view  Tony  is  already  well-equipped  to  play  as  a 
freelance  solo  pianist  in  various  situations,  and  will,  in  five 
years  time,  be  ready  to  perform  as  a  professional  musician  (both 
as  a  soloist  and  member  of  a  group).  Barringer  went  on  to  note 
that  if  given  the  right  exposure  and  support,  Tony  will  be 
capable  of  sustaining  himself  as  a  performer. 


*  in  Barkus*  view  Tony  could  well  be  headed  toward  a  career  in 

music,  assuming  he  learns  the  necessary  attending  and  social 

skills . 

**  which,  in  her  view,  is  an  important  factor 

***Mr.   Barringer   indicated  that  during  the  school  year  Tony 

receives  2  hours  weekly  of  music  at  Rivers,  whereas  during  the 

summer  session  he  receives  5  hours  weekly,  entailing  ensemble, 

listening  class  and  private  lessons. 
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Mr.  Barringer  testified  that  in  ensemble  and  listening  class 
Tony  has  no  problem  sitting,  listening  and  functioning  in  the 
small  group*  situation.  And,  despite  the  fact  that  some  of  the 
verbal  communication  is  above  his  level,  he  nevertheless  is  not 
disruptive  and  in  fact  interacts  verbally  with  other  students. 

Barringer  noted  that  over  the  past  years  Tony  has  entered 
into  a  much  higher  level  of  musical  interaction  with  other 
players,  and  that  he  has  further  made  significant  gains 
generally.  (See  also  progress  reports,  Exhs.  P-7 ,  P-8,  S-16,  P- 
11.) 

In  Barringer's  view  music  is  Tony's  first  language,  and  it 
is  a  more  developed  means  of  communication  for  him  than  is  verbal 
expression.  Thus,  as  his  musical  understanding  and  comprehension 
increases  so  his  verbal  understanding  and  comprehension 
increases.  "Any  problems  he  has  as  an  autistic  person  never  get 
in  his  way  while  he  is  performing."  (Exh.  P-9) 

This  witness  attested  to  familiarty  with  Berklee,  noting 
that  it  is  considered  to  be  one  of  the  foremost  schools  for  the 
teaching  of  jazz.  He  furthermore  explained  that  he  has 
participated  in  two  meetings  at  Berklee  with  regard  to  putting 
together  a  summer  program  for  Tony  at  said  facility,  and  that 
Berklee  could  offer  Tony  a  much  wider  variety  of  courses, 
instruction  and  technology  than  is  available  at  Rivers.  It  would 
also  offer  him  exposure  to  more  students  (and  thus  more  ideas) 
than  Rivers  and  to  higher  level  students,  thereby  providing  him  a 
higher  level  of  performance  models.  Moreover,  two  sets  of  private 
lessons  would  there  be  furnished  him.  This  five  day  per  week 
intensive  program  would,  in  Barringer's  view,  increase  Tony's 
exposure,  opportunities  and  musical  contacts  and  thus  enure  to 
his  vocational  benefit. 

[See  also  Exh.  S-18,  P-12,  October  1987  letter  from  the  Director 
of  Boston  University  School  of  Music,  indicating  that  for  Tony, 
music  instruction  is  the  equivalent  of  vocational  instruction,  as 
music  represents  a  viable,  full-time  career  for  him.  The  Director 
goes  on  to  note  that  Tony  is  already  capable  of  working  as  a 
professional  musician;  and  see  Exh.  S-15,  P-10,  May  1988  letter 
from  the  Director  of  Music,  W.P.S.,  acknowledging  Tony's  unusual 
musical  skills;  note  also  Tony's  receipt  of  a  Certificate  of 
Musicianship  from  Berklee  in  February  1988.  (Exhs.  P-15,  S-39).] 


*of  three  to  eight  students 
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5.  Steven  Lipman,  Director  of  Admissions,  Berklee,  testified  that 
Berklee  is  a  fully  accredited  four  year  program,  with  an  emphasis 
on  contemporary  music.  In  contrast,  the  Summer  Performance 
Program  (here  under  consideration)  is  a  separate  and  distinct 
non-credit  program  designed  to  expose  less  experienced  students 
(approximately  16-18  years  of  age)  to  music.  It  is  performance 
oriented  rather  than  theoretical  in  nature.  As  per  Mr.  Lipman, 
Berklee  has,  in  the  past,  had  blind  students  participate  in  the 
Summer  Performance  Program,  but  such  has  not  been  the  case  with 
autistic  students. 

The  program  is  not  approved  by  the  Division  of  Special 
Education  of  the  Department  of  Education 

6.  Rob  Rose,  Director,  Berklee  School  Summer  Performance  Program, 
testified  regarding  the  program  there  available  to  Tony. 

The  student  body  was  described  as  diverse,  with  students 
grouped  homogeneously  by  ability  in  classes  of  approximately  15. 
Courses  offered  are:  (1)  Theory  and  Performance,  the  format  of 
which  is  lecture  and  playing,  with  students  seated  at  pianos;  (2) 
Musicianship  -  ear  training;  (3)  Instrumental  labs-each  student 
takes  three  out  of  the  following:  (a)  reading  (b)  accompanying 
(c)  styles  (d)  ensembles  (e)  mixed  groups;  (4)  Electives 
including  songwriting,  music  synthesis,  music  production  and 
engineering,  great  performers;  (5)  Work  with  clinicians. 

In  order  to  individualize  the  program  for  Tony,  Mr.  Rose 
attested  to  discussions  with  Tony,  his  parent  and  Mr.  Barringer. 
According  to  this  witness  it  was  Berklee's  intention  to  meet 
further  with  parent,  hopefully  to  offer  a  seminar  to  staff  in 
teaching  strategies  to  be  used  with  Tony,  and  also,  to  coordinate 
with  Mr.  Barringer  so  that  he  could  assist  Tony  with  some  of  the 
more  academic  aspects  of  the  Berklee  program.  Furthermore,  based 
on  Tony's  positive  hour  long  experience  with  one  particular 
Berklee  staff  member  (Mr.  Laporta)*,  part  of  Tony's  summer 
program  would  entail  participation  in  weekly  hour  long  sessions 
with  Mr.  Laporta.  This  would  be  in  addition  to  two  ensembles,  one 
private  lesson,  3  labs  (2  "styles",  with  5-6  students  seated  at 
pianos,  and  one  "accompanying",  also  entailing  5-6  students), 
musicianship  class,  theory  and  performance  class  (students  seated 
at  pianos)  and  learning  assistance  lab.  Tony  would  also  be 
exposed  to  recordings  in  music  library  during  his  free  time.  (See 
also  Exhs.  S-19,  P-41.) 


*Mr.  Rose  testified  that  noticable  improvement  in  Tony's  skills 
was  evidenced  after  his  one  hour  with  Mr.  Laporta. 
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In  Mr.  Rose's  opinion,  Tony  (whom  he  characterized  as 
possessing  perfect  pitch,  exceptional  musical  hearing/memory,  and 
the  ability  not  only  to  mimic  but  also  to  create)  has  the 
potential  to  be  a  professional  piano  player.  This  witness  added 
that  at  this  point  the  full  extent  of  Tony's  talent  may  not  even 
be  known,  as  he  has  not  yet  had  the  opportunity  to  play  with 
other  musicians  who  are  as  skilled  as  he.  Given  the  challenge  of 
playing  with  such  highly  skilled  musicians,  (such  as  he  would 
experience  at  Berklee),  his  own  level  may  well  increase. 

WALTHAM'S  CASE 

1.  Ann  Henry,  staff  psychologist*  Perkins  School,  has  known  Tony 
since  1984,  having  evaluated  him  both  in  1986  and  1988.  (See 
Exhs.  P-22,  P-23,  S-14.)  She  continues  to  see  him  informally  at 
his  cottage  and  has  spoken  with  his  teacher.  Henry,  who  testified 
that  Tony  has  indeed  shown  growth  since  her  1988  evaluation, 
indicated  that  his  needs  continue  in  the  areas  of 
mobility/orientation,  fine  motor,  social  skills,  self-help  skills 
and  language.  She  went  on  to  state  that  Tony  needs  consistency, 
repitition  and  reinforcement  in  order  to  learn. 

When  questioned  regarding  the  summer  program  offered  at 
Perkins,  Ms.  Henry  stated  that  it  is  five  weeks  in  duration**, 
staffed  by  special  educators,  more  relaxed  in  nature  than  the 
academic  year  program  and  entails  work  on  self-help,  fine  motor 
and  communication  skills,  in  addition  to  daily  swimming  and  field 
trips  one  day  per  week.  With  regard  to  music  Ms.  Henry  indicated 
that  during  the  summer  the  component  offered  at  Perkins  is  much 
more  limited  than  that  furnished  Tony  during  the  school  year. 

In  response  to  questions  concerning  her  participation  in 
Tony's  May  10,  1989  meeting,  Ms.  Henry  testified  that  Berklee  was 
discussed  and  she  thought  she  recalled  some  discussion,  perhaps 
indirectly,  involving  the  opinion  that  the  academics  there  might 
be  too  difficult  for  Tony. 


*note:  Ms.  Henry  holds  a  MEd  degree,  however  is  not  a  certified 
or  licensed  psychologist.  Furthermore  she  has  not  had  any 
specific  training  or  experience  vis  a  vis  Savant  Syndrome. 

**  This  witness  testified  that  even  were  Tony  to  attend  the  full 
Perkins  summer  component  there  would  exist  an  approximate  five 
week  hiatus  between  the  end  of  the  program  and  the  beginning  of 
the  academic  year. 
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2.  Dr.  Linda  Howard  (Special  Education  Administrator,  W.P.S.) 
testified  that  although  she  has  never  met  or  observed  Tony,  she 
attended  the  mediation  session  and  has  spoken  with  Berklee  staff. 
In  her  view  Waltham  has  a  good  summer  program  in  place  for  Tony. 
Furthermore,  a  program  which  focuses  on  his  special  gift,  to  the 
exclusion  of  his  other  needs,  is  not,  in  her  opinion,  something 
for  which  the  public  school  should  bear  responsibility.  Moreover, 
she  indicated  that  she  could  not  be  assured  of  Berklee's  success. 

Dr.  Howard  further  testified  that  Mrs.  D.'s  May  letter  (Exh. 
S-2)  was  her  first  notice  of  parents'  request  for  funding  of  the 
Berklee  program,  which  request  was  reiterated  at  the  May  10,  1989 
meeting  (attended  by  Charlotte  Brown  on  behalf  of  W.P.S. ). 

FINDINGS  AND  CONCLUSION 

Tony  D.  is  a  child  with  special  needs,  falling  within  the 
purview  of  20  U.S.C.  1401  et  seq.  and  M.G.L.  Ch .  71B.  As  such,  he 
is  entitled  to  a  free,  appropriate  public  education  and  an  IEP 
which  assures  his  maximum  feasible  educational  development  in  the 
least  restrictive  environment  consistent  with  that  goal.  [See 
David  D.  v.  Dartmouth  School  Committee,  775  F.2d  411  (1985).] 
Neither  his  status  or  entitlement  is  in  dispute.  Likewise,  there 
is  agreement  between  the  parties  as  to  the  nature  and  extent  of 
his  needs  and  unique  strengths.  He  is  uniformly  described  as 
blind,  autistic  student,  functioning  in  the  moderately  delayed 
range  of  intellectual  ability  and  possessing  extraordinary 
musical  talent.  (See  Profile,  supra . )  Consensus  in  the  instant 
matter  is  even  more  far  reaching.  Waltham  and  parents  further 
agree  as  to  Tony's  need  for  placement  at  the  Perkins  School,  and, 
additionally  that  he  requires  a  summer  educational  component. 
Moreover,  his  need  for  music  services  both  during  the  academic 
and  extended  year  components  of  his  program  is  acknowledged  by 
parent  and  school  alike.  Interestingly,  in  light  of  Tony's 
extraordinary  and  unique  profile,  Waltham  has  further  recognized 
the  educational  efficacy  of  furnishing  him  music  services  outside 
the  context  of  a  special  education  facility  (to  wit ;  the  Music 
School  at  Rivers),  if  appropriate  music  services  are  to  be 
delivered  this  student.  (See  current  IEP,  Exh.  S-4,  and  note,  as 
per  the  testimony  of  Mr.  Barringer,  that  neither  he  personally 
nor  the  Rivers  School  as  an  entity  possesses  special  education 
expertise. ) 
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Given  then,  so  much  common  ground  between  the  parties,  the 
dispute  in  this  matter  is  a  limited  one.  Parent  contends  that  it 
is  through  Tony's  attendance  in  the  Berklee  Summer  Performance 
Program*,  in  tandem  with  Perkins  (on  an  abbreviated  basis)  and 
the  Rivers  Music  School,  that  his  maximum  feasible  educational 
development  will  be  assured.  Waltham  argues  that  the  Berklee 
program  would  address  only  one  element  of  Tony's 
development/special  educational  needs  and  is  therefore  not 
appropriate,  should  not  be  embraced  as  a  viable  alternative  to  a 
comprehensive  summer  program  (i.e.  the  full  five  week  Perkins 
program  in  tandem  with  Rivers),  is  not  properly  offered  as  a 
special  education  service,  and  so  cannot  and  should  not  be  the 
responsibility  of  the  LEA.  Waltham  further  asserts  that  Berklee 
is  not  equipped  to  respond  to  the  unique  needs  which  with  Tony 
presents.  For  the  reasons  that  follow,  I  cannot  agree  with  either 
of  these  contentions,  and  therefore  order  W.P.S.  to  reimburse 
parents  for:  (1)  tuition  and  transportation  costs  (over  and  above 
that  covered  by  scholarship)  acutally  incurred  as  a  result  of 
Tony's  attendance  at  the  1989  Berklee  Summer  Performance  Program; 
and  (2)  costs  incurred  in  furnishing  Tony  the  services  of  an  aide 
to  assist  him  during  his  attendance  at  the  Berklee  Program.  (Note 
that  the  necessity  of  a  personal  aide,  were  Tony  to  attend 
Berklee,  was  not  contested  by  Waltham.) 

Having  by-passed**  the  threshold  issues  of  Tony's  need  for 
summer  music  services  as  well  as  the  appropriateness  and 
propriety  of  furnishing  same  through  a  regular  education 
facility/provider,  inquiry  must  focus  on  the  substance  of  the 
competing  programs  under  consideration,  in  order  to  assess  their 
relative  capacity  to  maximally  address  Tony's  educational  needs. 

Looking  first  at  the  five  week  Perkins  and  Rivers  School 
"package"  proposed  by  W.P.S.  ,  it  is  clear  that  by  virtue  of 
participating  in  same,  Tony  would  in  fact  derive  educational 
benefits.  Although  the  Perkins  summer  program  is  acknowledged  to 
be  somewhat  more  informal  and  less  academically  oriented  than 
that  offered  during  the  school  year,  the  skills  on  which  Perkins 
would  focus  clearly  represent  areas  of  need  for  Tony.  (Testimony 
Ms.  Henry,  e.g.)  Likewise,  continuing  (and  augmenting)  the  work 
Tony  has  done  with  Mr.  Barringer  would  certainly  be  of  value  to 
him  in  terms  of  his 


*  with  the  services  of  a  personal  aide 


**by  virtue  of  Waltham' s  assent  to  same,  as  evidenced  in  the 
proposed  IEP,  which  calls  for  extended  year  music  services  to  be 
delivered  Tony  at  Rivers. 
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musical  development.  Nonetheless,  as  noted  supra ,  given  Tony's 
entitlement  to  services  which  confer  upon  him  the  maximum 
feasible  benefit,  inquiry  cannot  stop  here;  rather  a  relative 
assessment  of  parent's  proposal  is  required.  And,  when  such 
assessment  is  undertaken,  it  is  eminently  clear  that  it  is  the 
program  encompassing  the  triad  of  Berklee,  Rivers  and  an 
abbreviated  tenure  at  Perkins  School  which  must  be  endorsed. 

Consider  first  that  Berklee  would  offer  Tony  a  total, 
intensive  immersion  in  music,  something  not  available  at  either 
Perkins  or  Rivers.  It  would  further  allow  him  the  heretofore 
unavailable  opportunity  of  interfacing  with  other  jazz  musicians 
who  are  at  or  above  his  skill  level,  hence  providing  him  positive 
role  models  and  musical  challenges,  both  of  which  may  well  serve 
to  further  his  own  skills.  It  would  moreover  offer  him  access  to 
instruction  from  a  variety  of  experts  and  clinicians  in  the  field 
of  jazz.  (Testimony  Rose.) 

Given  that  the  weight  of  the  evidence  indicates  Tony's 
musical  development  would  be  more  greatly  enhanced  through 
participation  in  Berklee' s  Summer  Performance  Program  than  it 
would  under  Waltham's  plan  absent  such  component  (testimony 
Treffert,  Barkus,  Barringer),  the  question  becomes  whether  such 
musical  development  represents  a  sufficient  basis  upon  which  to 
endorse  the  "Berklee  triad"  program.  The  record  is  convincing 
that  an  affirmative  answer  is  warranted,  and  attendantly,  that 
Waltham's  "single  facet"  argument  must  fail.  My  reasoning 
follows. 

Dr.  Treffert,  an  eminent  expert  in  the  field  of  Savant 
Syndrome,  testified  convincingly  that  for  Tony,  music  is  the 
medium  through  which  he  can  learn  and  communicate  most 
effectively.  (Refer  also  to  confirming  opinion  of  neurologist, 
Dr.  Kelts,  Exh.  P-27).  Ms.  Barkus,  a  special  educator  with 
protacted,  direct  experience  teaching  Tony,  testified  that  she  in 
fact  utilized  music  effectively  with  him  as  both  a  teaching 
channel  and  a  reward.  It  is  thus  clear  that  "teaching  his  talent" 
represents  more  than  a  one  dimensional  approach  to  Tony's 
educational  development.  Rather,  in  light  of  his  unique  learning 
style,  it  is  precisely  by  furthering  development  of  his  musical 
skills  that  language,  communication  and  social  skills  will 
attendantly  be  developed.  Moreover,  it  is  undisputed  that  any 
program  for  Tony  must  include  attention  to  his  vocational  needs. 
The  vocational  benefit  which  would  accrue  to  him  as  a  result  of 
advancement  in  musical  skills  is  critical.  Experts  in  both  the 
fields  of  music  and  special  education  have  uniformly  asserted 
that  for  Tony  music  education  is  synonymous  with  vocational 
education.  (See  Exh.  S-18,  e.g.)  Music  experts  have  further  noted 
that  professional  musicianship  (that  is,  Tony's  ability  to  earn  a 
livelihood  performing  as  a  jazz  musician)  is  a  very  real  and 
viable  goal  for  him.  (Testimony,  Mr.  Barringer,  Mr.  Rose.) 
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Ironically,  the  areas  of  expressive/receptive  language, 
conversational  skills  and  pre-vocational  skills  have  been 
prioritized  by  Waltham  for  Tony,  by  virtue  of  his  current  IEP. 
These  are  the  very  areas  which  experts  ( supra )  have  highlighted 
as  particularly  amenable  to  development  as  his  musical  talents 
are  improved.  Can  it  possibly  then  be  argued  that  the  Berklee 
opportunity  should  be  rejected  because  it  represents  a  limited 
educational  intervention,  addressing  only  one  aspect  of  Tony's 
needs?  The  evidence  offered  by  Waltham  in  support  of  its 
contention  is  paled  by  parents  counterveiling  expert  evidence. 
The  two  witnesses  testifying  on  behalf  of  Waltham  possessed  no 
expertise  or  experience  in  the  field  of  Savant  Syndrome,  and  only 
one  had  any  first  hand  knowledge  of  the  student.  (Ms.  Henry 
candidly  admitted  that  she  was  neither  licensed  or  certified  as  a 
psychologist  and  had  no  expertise  regarding  Savant  Syndrome;  Dr. 
Howard  candidly  revealed  her  lack  of  first  hand  experience  with 
Tony.  ) 

Dr.  Treffert  has  indicated  that  it  is  through  the  further 
development  of  Tony's  musical  talent  that  he  will  reach  his 
fullest  potential  and  live  most  independently  in  the  most 
normalized  environment.  Dr.  Treffert,  Ms.  Barkus,  and  Mr. 
Barringer  were  of  one  mind  in  stating  that  on  balance,  given  the 
potential  benefits  of  the  Berklee  program,  and  the  potential 
losses  which  might  result  from  a  three  week  gap  in  Perkins 
services,*  the  former  option  should  clearly  prevail.  The  record 
mandates  my  deference  to  these  expert  opinions. 

Prior  to  closing  Waltham's  concern  regarding  potential 
difficulties  Tony  would  encounter  in  confronting  Berklee's. 
curriculum  must  be  addressed.  I  note  firstly  that  Berklee 
witnesses  detailed  specific  efforts  on  Tony's  behalf  (e.g. 
conferences  with  parent,  Mr.  Barringer)  as  well  as  ways  in  which 
the  program  would  be  adapted  to  his  learning  style  (including  in- 
service  training  and  the  allocation  of  additional  course  time  to 
a  1:1  context.)  Secondly,  it  must  be  remembered  that  a  great  deal 
of  the  Berklee  program  involves  "hands-on",**  that  is  performance 
oriented,  work.  And  finally,  as  per  the  testimony  of  Dr.  Treffert 
and  Mr.  Barringer,  Tony's  need  for  specialized  education  is 
greatly  mitigated  when  instruction  is  in  the  area  of  his  talent. 


*  I  note  that  a  five  week  hiatus  would  exist  between  the  end  of 
the  Perkins  summer  component  and  the  beginning  of  the  school  year 
even  were  Tony  to  attend  the  program  in  its  entirety. 

**  students  are  seated  at  pianos 


///-/f£ 


#89-1764 
PAGE  14 

ORDER 

Waltham  shall,  consistent  with  the  terms  of  this  decision, 
reimburse  parents  for  tuition  and  transportation  costs  incurred 
as  a  result  of  Tony's  attendance  at  the  1989  Berklee  Summer 
Performance  Program,  over  and  above  that  amount  covered  by 
scholarship.  Waltham  shall  further  reimburse  parents  for  costs 
incurred  with  regard  to  securing  the  services  of  a  personal  aide, 
a  necessary  adjunct  to  Tony's  participation  in  the  Berklee 
program. 

It  is  suggested  that  Waltham  pursue  sole  source  approval  for 
Tony's  Berklee  program  from  the  Department  of  Education,  Division 
of  Special  Education,  as  such  mechanism  may  be  well  suited  to  the 
facts  of  the  instant  matter.  Department  approval  of  the  placement 
pursuant  to  Regulation  502.11(b)  is  yet  another  viable  mechanism 
which  Waltham  might  investigate.  (Regulation  502.11(b)  and  the 
sole  source  provision  appear  to  be  geared  toward  cases  of  unique 
students  who  require  unique  and/or  extraordinary  intervention; 
this  is  precisely  the  situation  presented  by  Tony  D.) 

ISSUE  II 

Based  upon  the  record  presented  I  do  not  find  that  Waltham' s 
conduct  with  regard  to  this  matter  constituted  significant  non- 
compliance with  the  procedural  requirements  of  the  EAHCA  or  the 
Regulations  of  Ch.  766. 
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IN  RE:   JONATHAN  G.  BSEA  #89-1827 


INTERIM  ORDER 


This  interim  order  is  issued  under  the  authority  of  the 
Bureau  of  Special  Education  Appeals  under  G.L.  c.15  and  71B  and 
20  U.S.C.  1401  et  seq.  and  their  attendant  regulations.  The  order 
addresses  the  appropriate  special  educational  program  for 
Jonathan  (Jon)  G.  which  must  be  in  place  for  the  1989-1990  school 
year  . 

A  hearing  in  the  above  titled  matter  commenced  on  July  20, 
1989,  with  three  additional  days  of  hearing  held  on  July  21, 
August  1-2,  1989.  To  facilitate  immediate  implementation  of  Jon's 
appropriate  educational  program  for  the  1989-1990  school  year, 
this  interim  order  is  being  issued.  A  full  written  decision  will 
follow  separately. 

The  Canton  Public  Schools  are  ordered  to  locate  or  develop  a 
special  education  program  for  Jon  G.  with  the  following  elements: 

1.)  It  must  be  a  full  day  program  with  summer  and  extended 
day  components. 

2.)  The  educational  program  must  be  a  therapeutic,  language- 
based  program  able  to  address  the  educational  needs  of  children 
with  severe  learning  disabilities  in  a  small  group  (6-8  students) 
setting  with  a  peer  group  compatible  to  Jon's  current  academic 
and  social-emotional  levels.  Such  a  program  shall  include 
intensive  speech  and  language  therapy,  reading  therapy, 
occupational  therapy,  and  adaptive  physical  education.  The 
academic  setting  must  be  highly-structured,  utilize  a  database 
approach,  and  incorporate  a  systematic  behavior  management 
program  which  addresses  social/peer  interacting  and  activities  of 
daily  living  (ADL)  skills. 

3.)  The  educational  program  must  also  address  social- 
emotional  development  through  peer  counseling,  weekly  individual 
counseling/psychotherapy . 

4.)  The  extended  day  program  must  address  Jon's  social- 
emotional  needs  by  providing  for  structured  opportunities  for 
recreation  and  peer  group  socialization. 

5.)  The  behavioral  management  component  must  be  incorporated 
into  the  academic,  ADL,  and  extended  day  components  of  Jon's 
program  and  include  consultation  between  the  behavior  management 
specialist  responsible  for  such  program  and  Jon's  parents  with 
the  specialist  developing  a  behavior  management  program  which  can 
be  reasonably  implemented  at  home.  Jon's  program  shall  also 
include  regular  (on  a  weekly  or  every  other  weekly  basis) 
provision  of  family  therapy. 
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The  above  program  can  be  implemented  in  a  private  day 
(prototype  502.5)  or  substantially  separate  (prototypes  502.4  or 
502. 4(i))  public  school  program  which  can  deliver  all  of  the 
elements  specified  above.  The  learning  disabilities  class  taught 
by  Ms.  Nealon  at  the  Galvin  School  and  offered  by  Canton  could  be 
a  component  of  the  above  program,  but  only  if  all  of  the 
specified  elements  are  incorporated  and  it  is  demonstrated  that 
on  appropriate  peer  group  for  Jon's  academics  can  be  provided  in 
that  class.  Further,  any  mainstream  classes  or  non-academic 
activities,  such  as  lunch,  must  be  highly  structured  with  the 
full-time  supervision  of  an  -aide  versed  in  Jon's  overall 
behavioral  management  and  academic  program. 

The  above  order  shall  be  implemented  as  soon  as  feasible  and 
in  no  event  later  then  the  beginning  of  the  1989-1990  school  year 
commencing  September  1989.  ■ 


Signed  ^^^^^j^^^f^^ 

Kristen  Reasoner  /Apgar  , -^'^^ 
Hearing  Officer 

Bureau  of  Special  Education  Appeals 
DeDartment  of  Education 


Date:   August  18,  1989 
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COMMONWEALTH  OF  MASSACHUSETTS 
IN  RE:  JON  G.  BSEA  #  89-1827 


DECISION 

This  decision  is  rendered  pursuant  to  Massachusetts 
General  Laws,  c.  71B,  30A.  and  15;  20  U.S.C.  s.1401  et  seq.  , 
29  U.S.C.  s.794,  and  the  regulations  promulgated  under  these 
statutes,  to  determine  the  appropriate  special  education 
program  for  Jon  G.,  a  student  residing  in  Canton, 
Massachusetts.   Hearings  in  this  matter  were  held  on  July 
20,  21,  and  August  1,2,  1989.   Written  closing  submissions 
from  the  parties  were  received  on  August  14,  1989.   To 
facilitate  immediate  implementation  of  an  appropriate 
program  for  Jon,  an  Interim  Order  was  issued  on  August  18, 
1989,  detailing  the  program  to  be  developed  by  Canton  for 
the  1989-1990  school  year.   (See  Interim  Order,  attached 
hereto.)   The  documentary  record  along  with  approximately 
fourteen  hours  of  taped  testimony  and  the  written 
submissions  of  the  parties  constitute  the  record  for 
decision.   The  following  individuals  participated  in  part  or 
all  of  the  proceedings: 

Mr.  G. ,  Father 

Mrs.  G. ,  Mother 

Rochelle  Jarrett,  Child  and  Family  Therapist 

James  Luiselli,  Psychologist 

Robert  Pazulenic,  Psychologist 

Richard  Sprague,  Executive  Director,  CHARMSS 
Collaborative 

Madeline  Barry,  Teacher,  Canton  Public  Schools 

Rosalie  Nealon,  Teacher,  Canton  Public  Schools 

Jane  A.Buckley,  Inpatient  Principal,  Franciscan 
Children's  Hospital 
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Beverly  Lowery,  TEAM  Chairperson,  Canton  Public  Schools 

Robin  Luberoff,  Esq.,  Parents'  Attorney 

Mary  Joann  Reedy,  Esq.,  Canton  Public  Schools' 
Attorney 

Kristen  Reasoner  Apgar,  Hearing  Officer 

ISSUES 

Does  the  special  education  program  offered  to  Jon  by 
the  Canton  Public  Schools,  consisting  of  a  substantially 
separate  learning  disabilities  class  at  the  Galvin  Middle 
School,  provide  appropriate  special  education,  such  that  it 
serves  to  maximize  Jon's  educational  potential,  or  is  Jon  in 
need  of  a  residential  special  education  program? 

PARTIES1  POSITIONS 

PARENTS'  POSITION: 

Jon's  parents  argue  on  his  behalf  that  Jon  has  multiple 
educational  needs,  requiring  a  language-based  learning 
disabilities  curriculum  combined  with  a  coordinated 
behavioral  and  therapeutic  program,  extending  throughout 
Jon's  waking  hours  and  offered  on  an  extended  school  year 
basis.   They  contend  that  the  Canton  program  only  addresses 
some  of  Jon's  needs,  in  that  it  ignores  his  significant 
behavioral  and  social-emotional  needs.   It  also  is 
deficient,  because  it  is  limited  to  the  regular  school  day. 
In  effect,  Jon's  parents  are  being  required  to  provide 
extensive  behavioral  programming  at  home,  as  well  as 
individual  and  family  therapy  in  order  to  make  it  possible 
for  Jon  to  succeed  educationally.   They  also  argue  that 
without  an  appropriate  program,  Jon  will  not  make  academic 
progress  and  will  experience  continued  failure  in  his  peer 
interactions.   They  point  to  Jon's  successes  while  at 
Franciscan  Hospital's  program,  the  502.7  residential  program 
he  attended  during  the  last  school  year,  in  comparison  to 
his  past  failures  in  Canton  public  school's  programs,  and  to 
the  extensive  services  that  Jon  required  throughout  his 
entire  waking  day  while  at  Franciscan,  as  evidence  that  he 
continues  to  require  a  residential  educational  program. 

CANTON  PUBLIC  SCHOOLS'  POSITION: 

The  Canton  Public  Schools  contend  that  the  program  it 
has  offered  to  Jon  provides  for  all  of  his  identified 
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special  education  needs,  in  that  it  provides  a  small  group 
setting  (6  to  8)  students  in  a  class  of  students  with 
similar  learning  disabilities  and  social-emotional  needs. 
The  class  provides  language-based  curriculum,  and  Canton  can 
provide  any  counseling  and  social  skill  components  for  Jon, 
as  needed.   The  behavioral  issues  identified  by  Jon's 
parents  are  ones  which  occur  outside  the  school  setting  and 
are  indicative  of  family  needs  and  stresses.   They  are  not 
special  educational  needs,  which  are  the  legal 
responsibility  of  the  Canton  Public  Schools,  and  thus  do  not 
necessitate  the  provision  of  a  residential  special  education 
program. 

FACTUAL  FINDINGS 

STUDENT  PROFILE  AND  EDUCATIONAL  HISTORY: 

1.  Jon  is  a  13  year  old  boy,  currently  living  with  his 
father,  step-mother,  and  three  siblings  in  Canton.   He  has 
lived  with  his  father  and  step-mother,  since  1985,  when  his 
father  received  legal  custody  of  Jon,  and  his  brother  and 
sister.   His  step-sister  was  born  in  1988.   (Testimony  of 
Mr.  G. ,  Ex.  S-2)  . 

2.  Jon  has  an  extensive  history  of  developmental 
delays.   His  multiple  special  needs  include  severe  learning 
and  language  disabilities  with  weaknesses  in  receptive  and 
expressive  language.   His  performance-related  cognitive 
skills  are  much  stronger  than  his  verbal  skills.   His 
cognitive  potential  has  been  described  as  in  the  low  average 
to  borderline  range.   He  has  langual  dyspraxia,  resulting  in 
moderate  to  severe  articulation  difficulties.   Jon  was 
diagnosed  as  having  an  attention  deficit  and  has  been  under 
medication  for  hyperactivity  since  1986.   He  also  evidences 
deficits  in  gross  motor  skills.   In  addition,  Jon  has 
significant  behavioral  and  social-emotional  needs.   His 
interactions  with  peers  and  social-emotional  maturity  are 
more  typical  of  a  much  younger  child.   As  a  consequence  he 
has  a  history  of  unsuccessful  interactions  with  children  of 
his  own  age.   He  is  anxious,  emotionally  fragile,  with  low 
self-esteem.   When  under  stress,  Jon  may  resort  to 
compulsive  or  ritualized  behaviors,  especially  with  regard 
to  eating  or  sleeping.   He  may  also  be  whiny  or  verbally 
defiant.   Jon  has  also  experienced  in  the  past  a  series  of 
family  stresses.   His  father  and  mother  were  divorced  in 
1984.   He  lived  for  awhile  with  his  mother  and  step-father, 
and  briefly  was  in  foster  care.   Then  his  father  was  awarded 
custody  of  Jon  and  his  brother  and  sister  in  1985.   Some  of 
Jon's  emotional  needs  are  associated  with  these  past  family 
difficulties.   (Ex.  P-4,  P-5,  P-8,  P-10.  P-ll,  P-12,  P-14 , 
P-16,  P-17,  P-20,  P-22,  S-l,  S-4,  S-5,  S-7 ,  S-8,  S-9). 
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3.  Jon  was  identified  as  a  special  needs  child  as 
early  as  age  two.   He  attended  the  Cambridge/Somerville 
Mental  Health  and  Retardation  Center  pre-school  programs, 
where  he  received  special  education  services,  including 
speech  and  language  therapy  and  occupational  therapy.   He 
attended  Somerville  Public  School  programs  from  kindergarten 
through  grade  two,  where  he  was  in  substantially  separate 
language-based  classes  and  continued  to  receive  speech  and 
language  and  occupational  therapy.   He  attended  third  grade 
in  Cambridge  in  a  502.4  language-based  special  education 
class,  and  received  speech  and  language,  occupational  and 
physical  therapies.   Progress  reports  from  his  teachers  in 
Somerville  and  Cambridge  commented  on  Jon's  highly- 
distracting,  hyperactive  behaviors,  including  inappropriate 
verbalization,  spitting  and  tugging  at  other  students  and 
corresponding  difficulties  with  peer  interactions.   (Ex.  S- 
23-27,  S-30-32) . 

4.  In  1985,  Jon  began  living  with  his  father  in 
Canton,  where  he  was  enrolled  in  fourth  grade.   Canton 
placed  Jon  in  its  Developmentally  Delayed/Behaviorally 
Disordered  Resource  Program,  where  he  received  all  of  his 
academic  instruction,  while  being  mainstreamed  for  all  non- 
academic  and  social  activities.   At  that  point  Jon  was 
working  below  grade  level  in  reading  (mid-first  grade)  and 
math  (second  grade) .   He  also  evidenced  difficulties  in  the 
visual-motor  area.   Of  greatest  concern  to  his  teacher, 
Janet  Morgan,  however,  was  Jon's  classroom  behavior,  which 
she  described  as  one  of  being  in  a  constant  state  of  motion, 
unable  to  sit  still,  and  highly  distractible.   She  also 
commented  on  Jon's  habit  of  making  annoying  animal-like 
noises,  and  licking  or  kissing  people  and  objects  in  the 
classroom.   As  the  result  of  these  concerns,  Jon  began 
receiving  medication  prescribed  by  his  physician.   His 
teacher  also  utilized  token  and  verbal  reinforcements  and 
punishments  (keeping  Jon  in  during  recess)  to  address 
inappropriate  behaviors.  (Testimony  of  Mr.  G. ,  Mrs.  G. ,  Ex. 
S-22) . 

5.  For  the  1987-1988  school  year  Jon  continued  in  the 
502.4  substantially  separate  program  at  the  Kennedy  School 
with  Madeline  Barry  as  his  teacher.   Ms.  Barry  described  Jon 
as  a  student  of  low  cognitive  abilities  with  a  significant 
language  handicap,  but  who  was  strongly  motivated  and 
cooperative.   She  noted  that  Jon  liked  to  express  verbally 
whatever  was  happening  in  the  class.   In  her  view  Jon  was 
able  to  work  at  a  third  grade  level,  but  had  not  yet 
achieved  mastery.   His  mastery  level  was  second  grade.   He 
was  more  proficient  in  math  than  in  verbal  skills,  although 
even  in  math  he  was  better  able  to  remember  the  processes 
than  arithmetic  facts.   Jon's  spelling  skills  were  described 
as  "very  poor".   Ms  Barry  also  indicated  that  Jon  had 
visual-perceptual  problems  for  which  he  was  receiving 
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occupational  therapy.  As  the  year  progressed,  he  was  better 
able  to  form  cursive  letters.  (Testimony  of  Madeline  Barry, 
Ex.  S-12-17) . 

6.  Jon's  written  language  was  poor  and  he  had 
considerable  trouble  with  writing  sentences,  requiring  one- 
to-one  instruction  in  many  instances  in  order  to  complete 
writing  assignments.   By  the  end  of  fifth  grade  Jon  could 
write  six  or  seven  sentences  at  time.   She  noted  that 
homework  seemed  particularly  difficult  for  Jon.   Jon  was 
"mainstreamed"  into  fifth  grade  science  with  an  aide.   Ms. 
Barry  felt  that  Jon  loved  science  class.   He  was  not 
required  to  perform  the  same  written  work  as  the  other  fifth 
graders,  although  in  Ms.  Barry's  opinion  he  understood  the 
concepts.   Jon's  aide  read  to  him  from  the  science  text,  and 
gave  Jon  the  science  tests  orally,  writing  down  the  answers 
for  him.   (Testimony  of  Madeline  Barry) . 

7.  Ms.  Barry  did  not  feel  that  Jon  presented  a 
behavioral  problem  in  fifth  grade.   Although  Jon  engaged  in 
vocalizations,  she  did  not  believe  that  it  interfered  with 
the  class.   At  times  she  would  intervene  to  ask  Jon  to  stop, 
and  he  would  comply.   She  noted  that  that  Jon  had  to  have 
all  his  "gear"  in  place  before  he  could  begin  a  task,  and  he 
could  be  distractible,  thereby  slowing  down  his  educational 
progress. However,  she  never  had  to  initiate  a  "behavioral 
contract"  with  Jon,  as  she  had  to  do  with  some  other 
children  in  the  class.   Ms.  Barry  confirmed  that  Jon  on 
occasion  attempted  to  kiss  or  blow  air  on  other  students, 
and  engaged  in  the  behavior  of  biting  his  clothes  or  desk. 
In  her  view  Jon  was  easily  stopped  from  continuing  such 
behaviors,  when  she  or  another  adult  spoke  to  him  about 
them,  and  that  they  did  not  pose  a  major  problem. 
(Testimony  of  Madeline  Barry) . 

8.  Ms.  Barry  and  Mrs.  G.  corresponded  regularly  in  a 
notebook  that  Jon  brought  back  and  forth  to  school.   (It 
appears  that  the  use  of  the  notebook  had  started  in  a  prior 
years  class,  and  because  Jon  simply  assumed  that  it  would 
continue,  Ms.  Barry  continued  the  process  in  fifth  grade.) 

A  portion  of  the  notebook  was  introduced  into  evidence.  (Ex. 
S-4  2) .   Although  some  of  the  entries  deal  with  Jon's 
experiences  at  school,  most  of  the  correspondence  deals  with 
homework  assignments  and  with  expressions  of  concern  by  Mrs. 
G.  regarding  Jon's  behavior  at  home,  especially  as  it 
related  to  homework  and  his  concerns  about  school .   In 
several  instances  Ms.  Barry  related  behavioral  difficulties 
which  she  encountered  with  Jon  at  school,  although  in 
general  she  appeared  to  be  satisfied  that  individual 
incidents  were  successfully  overcome.   (Testimony  of 
Madeline  Barry,  Ex.  S-42) . 
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9..   When  questioned  regarding  Jon's  experiences  in 
mainstream  settings  such  as  gym,  lunchroom  or  in  the 
playground,  Ms.  Barry  could  not  recall  Jon  having  problems. 
She  stated  that  she  did  not  remember  the  Physical  Education 
teacher  ever  indicating  that  Jon  had  difficulty  in  Gym.   She 
also  noted  that  Jon  apparently  had  participated  in  Boy 
scouts,  basketball,  and  karate.   In  regard  to  his 
interactions  with  peers,  she  did  not  see  Jon  as  having  more 
difficulty  than  others  in  her  class,  although  she  stated 
that  all  of  her  students  had  difficulty  with  peer  relations. 
(Testimony  of  Madeline  Barry) . 

10.  Ms.  Barry  assisted  in  developing  the  goals  and 
objectives  for  Canton's  1988-1989  special  education  program 
for  Jon,  which  proposed  a  substantially  separate  learning 
disabilities  program  for  sixth  to  eighth  graders  at  the 
Galvin  Middle  School,  which  was  similar  to  that  at  the 
Kennedy  and  the  logical  progression  for  learning  disabled 
students  who  were  in  Ms.  Barry's  class.   Ms.  Barry  saw  Jon's 
fifth  grade  experience  as  largely  a  successful  one. 
(Testimony  of  Madeline  Barry,  Ex.  P-3) . 

11.  In  sharp  contrast  to  Ms.  Barry,  Mr.  and  Mrs.  G. 
considered  Jon's  grade  school  experiences  in  Canton  to  be 
highly  unsuccessful.   Mr.  G.  described  his  son  as  unable  to 
interact  in  a  mainstream  setting.   He  stated  that  Jon  was 
very  fearful  with  a  dislike  of  being  touched  or  having  any 
objects,  such  as  thrown  ball,  coming  near  him.   Jon  largely 
played  by  himself  or  with  his  younger  brother  and  his 
brother's  friends,  because  he  was  much  more  comfortable  with 
younger  children,  owing  to  his  immature  emotional 
development.   Mr.  G.  also  described  Jon's  perseverative 
behaviors.   He  took  an  excessively  long  time  to  eat  his  food 
and  would  use  his  hands,  rather  than  utensils.   As  a  result, 
Jon  often  would  not  have  lunch  at  school  or  would  come  home 
with  food  on  his  clothes.   At  night  Jon  would  have  great 
difficulty  going  to  sleep  and  would  be  excessively  concerned 
about  smoothing  wrinkles  on  his  bedsheets.   When  Jon  had 
homework,  he  would  be  very  frustrated,  tantrum  and  require 
significant  parental  intervention  to  complete  it.   Sometimes 
he  would  be  so  worried  about  his  homework  that  it  affected 
his  ability  to  sleep.   (Testimony  of  Mr.  G.). 

12.  Mr.  G. ,  who  is  visually  impaired,  also  expressed 
concern  that  he  would  not  be  able  to  supervise  Jon  to  assure 
that  he  did  not  engage  in  dangerous  or  inappropriate 
behavior  with  neighborhood  children  and  his  siblings.   He 
described  a  recent  incident  when  Jon  had  been  involved  along 
with  neighborhood  children  in  pulling  down  their  pants.   Mr. 
G.  feared  that  such  incidents  would  reoccur,  because  Jon  is 
so  socially  immature  that  he  could  be  easily  led  or 
scapegoated  by  other  children,  especially  those  his  own  age. 
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He  also  related  an  incident  in  which  Jon  had  become  so 
frustrated  and  angry  at  dinner  that  he  threatened  his  step- 
mother with  a  steak  knife.   (Testimony  of  Mr.  G. ,  Ex  S-27). 

13.  Mr.  and  Mrs.  G.  tried  to  involve  Jon  in  sports  or 
other  activities  to  enable  him  to  have  a  successful 
experience  with  children  his  age.   They  found,  however 

his  athletic  skills  were  such  that  he  could  only  handle 
activities  geared  to  younger  children,  as  was  the  case  with 
his  karate  class.   (Testimony  of  Mr.  G. ,  Mrs.  G.). 

14.  In  Mr.  G's  opinion  Canton  was  not  interested  in 
understanding  the  extent  of  Jon's  needs.   For  example  Jon 
attended  Camp  Wediko  during  the  summer  between  fourth  and 
fifth  grade.   (Ex.  P-2  3) .   The  reports  from  the  camp, 
detailing  Jon's  social-emotional  needs  and  problems  with 
peer  interaction,  were  not  incorporated  into  Canton's 
program.   (It  is  unclear  if  Canton  staff  ever  saw  the 
reports.)   (Testimony  of  Beverly  Lowery) .   Jon  had  been 
tested  at  then  Kennedy  (now  Franciscan)  Hospital  in  1983  and 
1985.   Because  he  believed  that  Jon  was  falling  further  and 
further  behind,  Mr.  G.  again  arranged  to  have  Jon  evaluated 
there,  this  time  on  an  in-patient  basis  in  February  1987. 

At  first  Canton  would  not  accept  the  reports  (possibly 
because  Mr.  G.  did  not  consent  to  having  an  evaluation 
conducted  by  Canton.)   In  June  1987  Canton  apparently  agreed 
to  accept  the  reports.   However,  in  Mr .  G's  opinion  the 
recommendations  were  not  incorporated  into  Jon's  IEP. 
(Testimony  of  Mr.  G.). 

15.  Because  he  believed  Jon's  needs  required  more 
extensive  services,  through  the  assistance  of  his  pediatric 
neurologist,  Dr.  Hart,  Jon  was  placed  in  the  Franciscan 
Hospital's  Cognitive  and  Behavioral  In-patient  Program,  a 
502.7(b)  hospital  residential  program.   And  Mr.  G.  rejected 
the  program  at  the  Galvin  School  offered  by  Canton. 
(Testimony  Mr.  G. ,  Ex  S-5,  S-6) . . 

16.  Mrs.  G.  shared  Mr.  G's  concerns  regarding  Jon's 
educational  needs.   She  described  Jon  as  very  anxious  and 
given  to  ritualized  behavior  and  anxiety.   Because  Jon  had 
such  difficulty  calming  down  at  night,  she  had  to  move  his 
younger  brother  to  another  room.   Jon's  behavior  at  home 
often  seemed  to  be  directly  related  to  his  fears  about 
schoolwork,  especially  homework.   Mrs.  G.  stated  that  the 
family  was  involved  in  family  therapy  and  that  they  had 
sought  assistance  from  their  therapist,  Dr.  Pazulenic,  in 
addressing  Jon's  problems,  but  his  behavioral  needs  were 
greater  than  the  family  could  address.   Mrs.  G.  described 
several  times  when  she  was  at  Jon's  school  and  observed  him 
standing  around  in  the  lunchroom  unable  to  figure  out  where 
to  sit  and  looking  very  alone.   She  also  observed  Jon  once 
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l^erecess  when  he  was  simply  standing  around  sifting  sand 
near  the  sandbox,  because  as  a  fifth  grader  he  was  too  old 
to  be  permitted  to  play  with  the  younger  children  in  the 
sandbox,  but  he  did  not  enter  into  the  activities  of  his 
fifth  grade  classmates.   Overall,  she  saw  Jon  as  frustrated 
and  in  agony  because  of  his  sense  of  dif ferentness. 
(Testimony  of  Mrs.  G.). 

EDUCATIONAL  ASSESSMENTS 

17.  Jon  was  placed  in  the  Cognitive  and  Behavioral 
Inpatient  Program  at  Franciscan  Hospital  from  August  1988 
until  June  1989.   The  program  is  designed  to  provide  a 
structured  therapeutic  milieu  addressing  the  cognitive, 
developmental,  emotional,  and  behavioral  needs  of  special 
needs  children  who  are  experiencing  deficits  in  those  areas. 
It  is  a  24  hour  residential  program  with  a  day  school  and 
extended  day  component.   At  the  end  of  a  child's  stay  in  the 
program,  usually  about  nine  months,  the  extensive  evaluative 
information  gained  during  the  child's  serves  as  the  basis 
for  detailed  programmatic  recommendations  which  can  be  used 
by  the  student's  local  school  district  to  develop 
appropriate  future  programming.    (Testimony  of  Jane 
Buckley,  Ex.  S-4-6) . 

18.  Jon  was  evaluated  by  Franciscan  in  October  1988, 
when  he  first  started  the  program,  and  then  again  in 
February  1989  in  preparation  for  his  discharge  and  the 
holding  of  a  TEAM  meeting  by  Canton.   (In  addition  over  the 
past  six  years  Jon  had  been  evaluated  extensively  by  staff 
at  Franciscan.   See  Ex.  P-15,  P-16,  P-18,  P-19,  P-26,  S-7, 
S-8,  S-9) .   Members  of  the  Franciscan  staff  participated  in 
the  TEAM  meeting.   (Ex.  S-l) . 

19.  On  initial  admission,  educational  assessments 
placed  Jon's  performance  levels  in  reading  at  early  to  mid- 
second  grade,  single  word  recognition  at  mid-second  grade, 
oral  reading  at  mid-first  to  early  second  grade,  reading 
comprehension  at  late  second  grade  and  vocabulary  at  early 
second  grade.   His  spelling  skills  tested  at  less  than  the 
first  percentile  for  children  his  age  and  math  was  below 
third  grade  level.   He  was  found  to  have  significant  delays 
in  language  skills.   He  was  able  to  write  sentences,  but  not 
a  cohesive  story,  and  had  limited  phonics  knowledge  and 
application,   (Ex  S-ll,  P-18).   By  February  1989,  Jon  had 
made  some  progress  and  was  performing  in  the  late  second  to 
early  third  grade  levels  in  reading.   (Ex.  S-ll,  S-l) . 

20.  In  the  area  of  receptive  and  expressive  language 
skills,  Jon  was  found  to  range  from  the  7  to  9  year  9  months 
levels  of  performance  with  the  major  deficits  in  expressive 
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language.   This  was  characterized  by  the  speech  pathologist 
as  "minimal  gain"  for  the  20  month  period  since  Jon's  last 
speech  and  language  evaluation  at  Franciscan  in  early  1987. 
(Ex.  S-12.)   The  occupational  therapy  evaluation  revealed 
delay  in  visual  motor  integration  (at  the  6.5  year  old 
level)  and  large  motor  coordination  (where  Jon  scored  below 
the  first  percentile  for  motor  proficiency)  (Ex.  P-18,  P- 
22)  . 

21.  Jon's  social  and  emotional  behavior  was  described 
as  atypical  for  a  12  year  old.   Although  he  was  thoughtful 
and  friendly,  and  well  motivated  to  learn,  he  was  isolative 
in  his  pee,r  interactions,  fidgety,  scattered,  distractible, 
unfocused  and  hyperverbal .   Jon  had  particular  difficulty 
with  group  situations,  where  at  times  he  would  engage  in 
provocative,  whiny,  and  distracting  behaviors,  although  he 
was  not  aggressive  or  out-of-control  and  could  be 
redirected.   He  was  seen  as  a  sad  child  with  low  self- 
esteem,  who  was  strongly  affected  by  family  stresses.   While 
at  Franciscan,  staff  observed  such  behaviors  as  Jon  chewing 
on  his  clothes  and  bedding,  and  biting  furniture.   Under 
stress  Jon  would  engage  in  perseverative  behaviors,  play 
with  saliva  and  make  inappropriate  noises.   (Ex.  S-10,  P-8, 
P-18  ) . 

22.  Jon  displayed  very  rigid  and  infantile  internal 
behavioral  structures,  thereby  severely  limiting  his  ability 
to  cope  with  stress.   He  required  clear  routines  and 
structure.   He  had  difficulty  with  daily  activities  such  as 
eating  and  dressing  himself  in  a  reasonable  amount  of  time 
without  adult  intervention  and  had  a  great  deal  of 
difficulty  in  getting  to  sleep  at  night  and  getting  underway 
in  the  morning.   Jon  frequently  had  to  be  placed  in  a  room 
by  himself  in  order  to  reduce  outside  stimulation 
sufficiently  to  enable  him  to  sleep.   (Testimony  of  Rochelle 
Jarrett,  Ex.  S-4) . 

JON'S  PROGRAM  AT  FRANCISCAN 

t 

23.  The  Franciscan  Program  provided  a  structured 
milieu,  incorporating  education,  therapy  and  recreational 
activities.   Students  live  at  the  hospital   In  the  morning 
after  wake-up  there  would  be  activities  of  daily  living 
(dressing, etc. )  followed  by  breakfast,  then  school  and 
therapies  from  8:30  to  3:00.   The  extended  day  component, 
which  occurred  between  the  end  of  school  and  dinner  and 
after  dinner  until  8:30,  included  therapies,  structured  peer 
socialization  and  recreation.   Following  this  component 
there  were  again  ADL's,  followed  by  bedtime.   (Testimony  of 
Jane  Buckley,  Ex  S-4) . 
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24.  Jon's  program  during  the  day  consisted  of  a  small 
group  (6  to  8)  class  with  a  teacher  and  an  aide.   His  school 
day  consisted  of  home  room  period  with  group  sharing  and 
announcements,  math  period,  reading  block  where  Jon  received 
separate  reading  therapy  because  of  his  significant  learning 
disability,  speech  and  language  therapy,  occupational 
therapy,  and  group  speech  and  language  therapy.   Once  a  week 
he  participated  in  a  peer  counseling  session.   Twice  a  week 
he  participated  in  the  school's  writing  program,  and  once  a 
week  in  creative  arts,  aimed  at  addressing  his  fine  motor 
skills.   Social  studies  and  science  were  integrated  into  the 
curriculum  units.   The  classroom  teacher  worked  with  Jon's 
therapists,  who  came  into  the  classroom,  and  met  together 
with  the  "unit  staff"  who  provided  the  behavioral  and  ADL 
program  for  the  classroom,  extended  day  and  residential 
components.   Classroom  goals  for  Jon  were  to  increase  his 
self  esteem,  improve  his  peer  and  adult  interactions  and  to 
improve  his  academic  skills  and  study  habits.   (Testimony  of 
Jane  Buckley,  Rochelle  Jarrett.) 

25.  Initially,  Jon  was  very  quiet  and  anxious  and 
would  not  interact  with  even  one  other  peer.   Over  time  he 
was  able  to  feel  safe,  supported  and  in  the  program's  view 
demonstrated  real  growth  in  his  social  interactions. 
However,  his  behavior  was  still  not  age  appropriate.   He 
continued  to  make  noises  and  required  considerable 
redirection.   He  also  continued  to  be  distractible  and  made 
little  eye  contact.   A  structured  behavior  management 
program  was  used  in  the  classroom  with  a  well-defined  point 
and  level  system.   Jon  was  learning  to  deal  with  his  peer 
and  working  on  the  sense  of  frustration  he  feels  when  he 
cannot  verbalize  his  feelings  to  others.   (Testimony  of 
Rochelle  Jarrett) . 

26.  With  respect  to  his  academic  skills,  he  was  able 
to  make  slow,  but  steady  gains.   In  reading  he  moved  from 
early  to  mid-second  .  grade  levels  to  late  second  and  early 
third  grade  levels,  although  his  instructional  level  was 
still  seen  as  at  second  grade  with  some  third  grade  skills. 
There  was  moderate  progress  in  articulation  and  speech 
production  with  visual  cues.   However,  there  was  minimal 
carry-over  to  settings  other  than  the  classroom.   In 
occupational  therapy  Jon  was  assisted  in  developing 
compensatory  strategies  to  address  his  visual-motor  and 
perceptual  skills.   (Testimony  of  Jane  Buckley) . 

27.  Rochelle  Jarrett,  licensed  child  and  family 
therapist,  and  head  of  the  Behavioral  Unit,  testified 
regarding  Jon's  behavior  and  emotional  needs  The  program 
instituted  a  behavioral  program  for  Jon  which  consisted  of  a 
positive  reinforcement  system  for  use  in  the  classroom  and  a 
point  system  for  his  behavior  in  the  extended  day  and 
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residential  components.   While  on  the  residential  unit,  Jon 
had  great  difficulty  with  eating.   He  sometimes  had  to  be 
removed  from  the  room  where  the  children  ate  their  meals. 
It  was  necessary  for  the  milieu  counselors  to  give  Jon 
extensive  prompting  for  him  to  be  able  to  finish  his  lunch 
on  time  and  one  person  always  was  assigned  to  Jon.   At 
bedtime,  Jon  needed  many  prompts  to  shower  and  to  get  into 
bed.   There  was  a  counselor  assigned  to  Jon  and  he  had  on 
occasion  to  be  moved  to  a  separate  room  to  minimize 
stimulation.   He  had  great  difficulty  with  his  activities  of 
daily  living,  and  even  with  his  behavioral  program  was 
always  last  to  breakfast.   Socially  Jon  was  seen  as  at  about 
a  5  or  6  year  old  level.   (Testimony  of  Rochelle  Jarrett, 
Ex.  P-8) . 

28.  The  staff  of  the  Franciscan  program  made  the 
following  recommendations  to  Canton  regarding  an  appropriate 
educational  program  for  Jon  upon  discharge  from  their 
program:   It  must  be  a  small  group,  language-based,  highly- 
structured  full  day  program  which  incorporates  a  behavioral 
program  into  the  entire  curriculum  and  activities.   Jon 
needs  to  be  with  peers  who  have  similar  behavioral,  social- 
emotional  and  educational  levels.   The  program  must  include 
reading  therapy  to  address  Jon's  significant  learning 
deficits,  speech  and  language  therapy  to  address  his 
receptive  and  particularly  expressive  language  and 
articulation  deficits,  occupational  therapy  to  address  Jon's 
visual-motor  deficits,  adaptive  physical  education  to 
address  Jon's  gross  motor  deficits,  and  peer  counseling  to 
address  Jon's  difficulties  with  peer  interaction.   In 
addition  in  order  to  be  successful  Jon  must  continue  to 
receive  individual  counseling/psychotherapy,  and  his  family 
must  participate  in  family  therapy.   It  was  the  opinion  of 
the  Franciscan  staff  that  Jon's  program  could  be  ■■■   day,  as 
opposed  to  residential,  but  that  it  must  have  an  integrated 
extended  day  component  and  extend  for  a  full  year  (as 
opposed  to  school  year) .   Such  a  program  must  be  carefully 
monitored  and  reviewed  within  six  months.   (Testimony  of 
Jane  Buckley,  Testimony  of  Rochelle  Jarrett,  Ex.  P-8,  P-10, 
S-10) . 

29.  In  addition  to  the  Franciscan  recommendations,  an 
independent  evaluation  was  conducted  by  Dr.  James  Luiselli 
in  June  1989.   Dr.  Luiselli  relied  on  the  reports  prepared 
by  Franciscan  and  by  Dr.  Richard  Sprague,  who  conducted  a 
psychological  evaluation  for  Canton.   His  findings  concluded 
that  Jon's  emotional  and  related  behavioral  difficulties 
were  substantially  the  product  of  his  learning  style  and 
significant  language  deficits.   These  coupled  with  Jon's 
attendant  low  self-esteem  bring  about  his  emotional 
disturbance  and  acting  out  behavior.   Dr.  Luiselli 
recommended  that  Jon  be  placed  in  a  comprehensive  psycho- 
educational  program  with  small  class  size  (no  more  than  6 
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students) ,  where  prescriptive  teaching  methods  are  used 
providing  for  the  gradual  introduction  of  academic  materials 
in  small  highly-structure  tasks,   where  there  is  a 
comprehensive  system  for  reinforcement  of  rate  of 
performance,  skill  acquisition,  and  behavioral  control 
through  the  use  of  earned  reinforcements,  and  clear  and 
concise  guidelines.   Jon  must  also  have  psychological 
counseling  on  a  weekly  basis  and  there  must  be  provision  for 
family  therapy.   The  therapy  goals  for  this  psycho- 
educational  program  must  be  self-regulation,  improved  peer 
social  skills,  and  listening  skills.   In  his  opinion  only  a 
extended  day,  full  year  program  would  prevent  regression  in 
skills  and  provide  sufficiently  intensive  programming.   If 
such  a  program  could  not  be  developed,  then  a  residential 
educational  program  would  be  the  best  alternative. 
(Testimony  of  Luiselli,  Ex  P-5) . 

CANTON'S  PROPOSED  PROGRAM: 

30.  In  May  1989,  Canton  again  proposed  that  Jon  be 
placed  in  the  program  prototype  502.4  substantially  separate 
class  for  children  with  learning  disabilities  at  the  Galvin 
Middle  School.   (Ex.  P-l) .   This  class  is  taught  by  Rosalie 
Nealon,  and  is  comprised  of  six   students  with  learning 
disabilities  who  are  in     sixth  through  eighth  grade.   All 
lack  age  appropriate  social  skills,  have  difficulty  making 
friends,  going  into  the  lunchroom  or  other  mainstream  social 
activities  and  need  to  be  taught  social  skills.   Ms.  Nealon 
testified  that  she  was  experienced  in  implementing 
behavioral  programs  and  that  she  intended  to  utilize  a  peer 
counseling  program  in  her  class.   She  had  met  Jon  once  at 
the  Franciscan  program  and  perceived  him  to  be  compatible 
with  the  other  students.   She  described  Jon's  current 
academic  levels  as  approximately  3  to  4  years  below  a 
seventh  grade  level.   Jon's  IEP  calls  for  occupational 
therapy,  2  times  a  week,  an  occupational  therapy  consult 
with  the  classroom  teacher  once  a  week,  individual  and  small 
group  speech  and  language  therapy,  3  times  per  week.   There 
is  no  provision  for  counseling  or  psychological  services. 
(Testimony  of  Rosalie  Nealon) . 

31.  Prior  to  the  hearing,  Canton  supplemented  its 
proposed  program  and  offered  to  provide  the  services  of  a 
school  adjustment  counselor  for  Jon  "as  needed"  and  to 
implement  a  weekly  peer  group  social  skills  session.   It 
also  offered  to  explore  the  possibility  of  summer 
programming  for  Jon  for  1989.   (Ex.  S-41A) . 

32.  Profiles  of  the  students  in  Ms.  Nealon 's  class 
were  submitted  as  evidence.   Student  A  is  described  as 
reading  at  a  high  4th  grade  level  with  word  recognition  and 
comprehension  at  a  low-3rd  to  mid-4th  grade  levels.   She  is 
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described  as  needing  assistance  with  ADL's  and  with  social 
interaction.   She  is  receiving  speech  and  language  therapy 
and  counseling.   Student  B.  is  mainstreamed  for  reading  and 
has  comprehension  skills  at  grade  level.   He  receives 
physical  therapy  and  counseling.   Student  C  is  working  at  a 
high  4th  grade  level  in  reading.   He  receives  speech  and 
language  services  and  counseling.   Student  D's  receptive  and 
expressive  language  skills  are  below  age  level.   His  reading 
skills  range  from  mid-3rd  to  low-6th  grade  and  his  math 
skills  are  from  mid-3rd  to  late-5th  grade.   He  receives 
speech  and  language  and  physical  therapy.   Student  E  is  able 
to  read  at  a  3rd.  grade  level,  but  her  comprehension  is 
below  3rd  grade.   She  is  hearing  impaired  and  has  difficulty 
with  receptive  and  expressive  language.   She  receives 
counseling  and  speech  and  language  therapy.   Student  F  can 
succeed  in  academic  work  at  the  3rd  grade  level  and  is 
beginning  grade  4  level  work.   He  has  significant  learning 
disabilities  and  receives  speech  and  language  and 
occupational  therapy.   (Testimony  of  Rosalie  Nealon,  Ex.  S- 
40A-F) . 

33.  Dr.  Richard  Sprague,  Director  of  CHARMSS 
Collaborative,  performed  a  psychological  evaluation  of  Jon 
for  the  Canton  Public  Schools  in  March  1989,  and  testified 
at  the  hearing  regarding  Canton's  proposed  program.   Dr. 
Sprague  was  generally  familiar  with  the  Galvin  learning 
disabilities  program,  and  had  worked  with  Ms.  Nealon,  who 
previously  taught  in  a  CHARMSS  behavioral  class  also  located 
at  Galvin  School.   He  stated  that  he  was  asked  to  serve  on 
the  TEAM,  because  Mr.  G.  would  not  permit  anyone  from  Canton 
to  conduct  a  psychological  evaluation,  but  would  consent  to 
an  evaluation  conducted  by  CHARMSS  personnel.   Dr.  Sprague 
reviewed  the  testing  conducted  by  Franciscan.   In  his 
opinion  Jon's  academic  skills  were  at  or  below  a  3rd  grade 
level.   His  WISC-R  scores  were  somewhat  higher  than  those 
reported  by  Franciscan  (Verbal  82,  Performance  90,  Full 
Scale  85) ,  which  he  attributed  in  part  to  a  possible 
practice  effect.   He  concluded  that  Jon's  primary 
educational  deficit  was  one  of  substantial  language/learning 
disability,  and  a  mild,  but  global  deficit  in  output  in 
speech  and  language.   He  characterized  Jon's  emotional 
difficulties  as  secondary  in  nature  and  remediable  with 
individual  attention  and  emotional  support.   He  saw  Jon  as 
withdrawn  and  sad.   He  also  found  him  to  be  mildly 
distract ible,  and  remarked  on  the  marked  limitation  of 
executive  control,  but  did  not  believe  that  Jon  is  a  child 
with  attention  deficit  hyperactivity  disorder.   (Testimony 
of  Richard  Sprague,  Ex.  S-l) . 

34.  Dr.  Sprague  concluded  that  Jon  requires  a 
comprehensive  behaviorally-rigorous  and  language-based 
educational  program.   He  found  there  to  be  a  need  for  Jon  to 
be  taught  self -monitoring  techniques  as  a  central  component 
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of  learning  social  skills.  He  recommended  the  provision  of  a 
substantially,  separate  class  providing  cognitive 
remediation,  intensive  language  and  academic  skills 
training,  systematic  involvement  with  the  mainstream,  and 
with  facilitation  of  peer  interactions  and  social  adjustment 
(although  he  expressed  the  view  that  Jon  was  currently  not 
ready  for  any  mainstream  programming  unless  it  was  carefully 
structured) .   He  called  for  data-based  instruction  and 
treatment  to  ensure  precise  monitoring  of  Jon's  progress 
toward  measureable  objectives,  so  as  to  demonstrate  gains 
commensurate  with  Jon's  intellectual  potential.   He  also 
recommended  consultation  with  neurological  and  behavioral 
specialists  to  formulating  the  program.   He  did  not  feel 
that  there  was  support  for  an  extended  year  or  extended  day 
program,  based  on  Jon's  learning  needs,  as  he  saw  no 
evidence  that  Jon  loses  skills  over  time.   Dr.  Sprague  also 
suggested  that  it  would  be  appropriate  for  the  school 
adjustment  counselor  at  Galvin  to  supplement  the  services, 
called  for  in  the  IEP,  and  remarked  that  there  was  a  need 
for  "someone"  to  provide  more  extensive  programming  for  Jon, 
at  least  on  a  transitional  basis,  but  stated  that  whether 
this  need  was  educational  or  not  was  a  matter  of  legal 
definition.   He  generally  had  the  view  that  the  behaviors 
involving  dressing,  eating,  and  sleeping,  about  which  Jon's 
parents  had  expressed  great  concern,  were  not  educationally- 
related,  based  on  his  understanding  that  these  behaviors  had 
only  occurred  at  home  and  around  Jon's  parents.   He  stated 
that  if  there  was  evidence  that  such  problem  behaviors  had 
occurred  in  another  setting,  such  as  at  Franciscan,  it  would 
indicate  to  him  that  there  was  a  need  for  those  behavioral 
issues  to  be  addressed  in  Jon's  educational  program. 
(Testimony  of  Richard  Sprague,  Ex.  S-l) . 

PARENTS  REQUESTED  PROGRAM: 

35.   Jon's  parents  have  requested  that  he  be  placed  in 
a  residential  special  education  program  without  specifying 
in  detail  a  residential  school  to  provide  such  a  program. 
During  the  course  of  the  hearing,  Mr.  G.  was  in  contact  with 
several  residential  special  education  schools,  regarding  a 
possible  placement  for  Jon.   His  position  that  Jon  requires 
residential  programming  was  intensified  after  the  incident 
in  which  Jon  threatened  to  strike  his  step-mother  with  a 
steak  knife.   Brochures  on  two  special  education  programs 
were  submitted  into  evidence  at  the  hearing.   They  were  the 
Harbor  Schools  and  the  May  Institute.   In  addition  Dr. 
Pazulenic,  who  had  provided  family  therapy  to  the  G.  family 
testified  that  in  his  opinion  the  family  could  not  implement 
the  behavioral  program  necessary  to  maintain  Jon  at  home, 
and  thus  that  Jon  should  be  placed  in  a  residential  school. 
(Testimony  of  Mr.  G. ,  Robert  Pazulenic,  Ex  P-27,  P-28,  P- 
29)  . 
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FINDINGS  AND  ORDER 


The  parties  to  this  hearing  agree  that  Jon  G.  is  a 
special  needs  child,  as  defined  in  G.L.  c.  71B,  s.  1.   As 
such,  he  is  entitled  to  a  free  appropriate  public  education 
and  an  individualized  educational  plan,  which  assures  his 
maximum  feasible  educational  development  in  the  least 
restrictive  environment  consistent  with  that  goal.   David  D. 
v.  Dartmouth  School  Committee,  775  F.2d.  411  (1st  Cir. 
1985) .   There  is  substantial  agreement  as  to  the  nature  of 
Jon's  special  needs,  but  there  is  disagreement  as  to  the 
extent  to  which  Jon's  social-emotional  and  behavioral  needs 
impact  upon  his  educational  performance,  and  hence  lie 
within  the  area  of  responsibility  of  the  Canton  Public 
Schools  under  state  and  federal  special  education  laws. 

Canton  argues  that  its  program  addresses  all  of  Jon's 
educational  deficits,  and  that  the  emotional/behavioral 
issues  raised  by  Jon's  parents  and  by  outside  evaluators  are 
the  product  of  family  stresses,  outside  the  purview  of  the 
public  schools,  and  have  no  impact  on  the  successful 
implementation  of  its  proposed  educational  program.   Jon's 
parents  on  the  other  hand,  contend  that  Jon  cannot  make 
educational  progress,  unless  he  receives  educational 
programming  on  a  2  4  hour  basis,  because  his  behavioral 
deficits  are  inextricably  intertwined  with  his  educational 
performance.   They  also  contend  that  Jon  only  began  to  make 
educational  progress  when  he  was  placed  in  Franciscan's 
residential  program,  and  that  given  Jon's  pervasive 
behavioral  needs,  Canton  is  in  effect  requiring  them  to 
provide  essential  educational  services,  which  they  cannot 
legally  be  required  to  perform  under  Chapter  71B. 

Neither  of  these  positions  is  consistent  with  the 
weight  of  expert  opinion,  regarding  the  appropriate  special 
education  program  for  Jon  G.   Review  of  the  assessments 
conducted  by  Franciscan  staff,  which  are  substantially 
unchallenged  by  either  Canton  or  Jon's  parents,  indicate 
that  Jon's  educational  needs  are  not  as  limited  in  scope  as 
Canton  contends,  but  that  those  needs  do  not  necessitate 
provision  of  a  residential  special  education  program. 

Jon's  parents  position  that  he  was  making  little 
educational  progress  in  his  public  school  programs  at  Canton 
seemsjustified  by  the  results  of  educational  testing 
conducted  at  Franciscan  upon  Jon's  admission  in  August  1988. 
Despite  positive  progress  reports  from  Canton  teachers  and  a 
genuine  belief  by  his  fifth  grade  teacher  that  he  was 
faring  •  well  in  school,  Jon  appears  to  have  made  remarkably 
little  progress  in  academic  skills  and  is  now  by  all 
accounts  at  least  four  to  five  years  below  grade  level  in 
performance.   In  the  face  of  this  distressing  fact,  Canton 
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is  proposing  a  continuation  of  substantially  the  same  level 
and  type  of  educational  intervention.   Its  educational 
program  as  offered  is  insufficient  to  meet  Jon's  entitlement 
to  receive  special  education  which  serves  to  maximize  his 
educational  potential  and  cannot  be  endorsed.   Although  Ms. 
Nealon  appears  to  be  an  able  and  well-qualified  teacher, 
Canton's  IEP  fails  to  present  a  comprehensive,  behaviorally 
rigorous  program  for  Jon,  nor  does  it  address  Jon's 
significant  emotional  needs. 

Jon's  experience  in  the  Franciscan  Program  and  the 
weight  of  expert  opinion  evaluating  Jon's  special  needs, 
demonstrate  that  Jon's  educational  progress  requires  a 
highly  structured  and  psycho-educationally  integrated 
program,  such  as  he  received  at  the  Franciscan  Hospital. 
His  fragile  gains  in  the  academic  arena  are  inextricably 
tied  the  need  for  a  program  that  also  addresses  his 
emotional  and  behavioral  needs.   Jon  cannot  succeed 
educationally,  if  he  is  unable  to  develop  more  mature  daily 
living  skills  in  the  areas  of  dress  and  eating,  and  if  he 
cannot  interact  socially  with  peers  in  age-appropriate  ways. 
It  is  significant  that  Canton's  own  evaluator,  Dr.  Sprague 
recommended  a  more  extensive  educational  program  than  Canton 
has  offered  in  its  IEP. 

Further,  even  as  a  program  aimed  primarily  at 
addressing  Jon's  learning  disabilities,  Canton's  proposed 
program  provides  little  specificity,  with  no  explanation  of 
how  precise  monitoring  of  measurable  objectives  will  occur. 
In  addition  it  is  unclear,  based  on  the  evidence  presented 
in  this  hearing,  whether  the  learning  disabilities  class 
provides  an  appropriate  peer  group  for  Jon.   It  appears  that 
perhaps  only  one  or  two  of  the  students  (Students  E  and  F) 
are  performing  at  as  low  academic  levels  as  Jon.   Thus  it  is 
uncertain  whether  Ms.  Nealon  could  in  fact  be  able  to  group 
Jon  with  peers  at  a  similar  instructional  levels  and 
suggests  that  the  class  might  serve  to  exacerbate  Jon's 
immature  behaviors,  further  isolating  him  from  his  peers 

Having  reached  this  conclusion,  however,  I  do  not  find 
evidence  upon  which  I  can  endorse  the  parents'  request  for  a 
residential  placement  for  Jon.   Both  Chapter  71B  and  the 
federal  Education  for  the  Handicapped  Act  require  that 
special  needs  children  receive  their  education  in  the  least 
restrictive  environment  consistent  with  their  needs. 
Neither  the  Franciscan  evaluators,  nor  even  Dr.  Luiselli, 
the  parents  independent  evaluator,  hold  that  Jon's 
educational  needs  necessitate  a  24  hour  residential  program. 
Rather  they  call  for  a  full-year,  extended  day  program  for 
Jon,  as  the  one  which  can  provide  for  his  maximum  feasible 
benefit.   It  is  only  if  such  a  day  program  cannot  be  found, 
that  Dr.  Liuselli  would  endorse  a  residential  program.    Dr. 
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Pazulenic's  rationale  for  a  residential  placement  seems  to 
relate  solely  to  his  perception  of  the  family's  needs,  and 
does  not  rely  on  Jon's  educational  needs,  which  must  be  the 
basis  for  an  order  under  state  and  federal  special  education 
laws. 

Rather,  the  evidence  before  me  strongly  supports  the 
conclusion  that  it  is  essential  that  Jon  receive  a  full  year 
extended  day  program  in  order  to  build  on  the  progress  he 
made  while  in  the  Franciscan  Program,  consistent  with  the 
recommendations  of  Franciscan  staff,  Dr.  Sprague  and  Dr. 
Luiselli.   Accordingly,  I  issued  the  Interim  Order  to  that 
effect  on  August  18,  1989,  specifying  such  an  educational 
program  and  have  incorporated  that  order  into  this  decision, 
as  follows: 

The  Canton  Public  Schools  are  ordered  to  locate  or 
develop  a  special  education  program  for  Jon  G.  with  the 
following  elements: 

1.  It  must  be  a  full  day  program  with  summer  and 
extended  day  components. 

2.  The  educational  program  must  be  a  therapeutic, 
language-based  program  able  to  address  the  educational  needs 
of  children  with  severe  learning  disabilities  in  a  small 
group  (6  to  8  students)  setting  with  a  peer  group  compatible 
to  Jon's  current  academic  and  social-emotional  levels.   Such 
a  program  shall  include  intensive  speech  and  language 
therapy,  reading  therapy,  occupational  therapy,  and  adaptive 
physical  education.   The  academic  setting  must  be  highly- 
structured,  utilize  a  database  approach,  and  incorporate  a 
systematic  behavior  management  program,  which  addresses 
social/peer  interaction  and  activities  of  daily  living  (ADL) 
skills. 

3.  The  educational  program  must  address  Jon's  social- 
emotional  .development  through  provision  of  peer  counseling, 
and  weekly  individual  counseling/psychotherapy. 

4 .  The  extended  day  program  and  summer  component ... 
must  be  -  special  education  programs  which  can  address  Jon's 
social-emotional  needs  by  providing  for  structured 
opportunities  for  recreation  and  peer  group  socialization 
with  therapeutic  and  academic  support,  as  needed. 

5.  The  behavioral  management  component  must  be 
incorporated  into  the  academic,  ADL,  and  extended  day 
components  of  Jon's  program  and  include  consultation  between 
the  behavior  management  specialist  responsible  for  such 
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program  and  Jon's  parents  with  the  specialist  developing  a 
behavior  management  program  that  can  reasonably  be 
implemented  at  home,  if  Jon's  parents  so  choose.   Jon's 
program  shall  also  include  regular  (on  a  weekly  or  every 
other  weekly  basis)  provision  of  family  therapy. 

The  above  described  program  can  be  implemented  in  a 
private  day  (502.5)  or  substantially  separate  (502.4  or 
502. 4i)  prototype  setting  if  such  program  can  deliver  all  of 
the  elements  set  forth  above.   The  learning  disabilities 
class  taught  by  Ms.  Nealon  at  the  Galvin  School  could  be  a 
component  of  such  a  program,  but  as  is  indicated  in  this 
decision, -  that  program  must  be  modified  to  provide  all  of 
the  elements  required  in  the  academic  program,  and  it  must 
be  demonstrated  that  the  class  is  in  fact  able  to  provide  an 
appropriate  peer  group  for  Jon.   Further,  any  mainstream 
classes  or  non-academic  activities,  such  as  lunch,  must  be 
highly  structured  with  the  full-time  supervision  of  an  aide 
who  is  versed  in  Jon's  overall  behavioral  management  and 
academic  program. 


4*7 --*v/ 


COMMONWEALTH  OF  MASSACHUSETTS 


IN  RE:   JON  G. 


BSEA  #89-1827A 


COMPLIANCE  DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  c.71B,  c.30A;  20  U.S.C.  s.1401  et.  seq.,  29  U.S.C.  s.794, 
and  the  regulations  promulgated  under  these  statutes  and  in 
particular  under  paragraph  411.0  of  the  Chapter  766  Regulations 
(603  CMR  s.28.00,  11411.0)  which  provides  that  upon  motion  of 
either  party  or  its  own  motion,  "the  Bureau  will  hold  a 
compliance  hearing  to  determine  whether  there  has  been  non- 
compliance with  [its]  final  decision."  In  this  case  an  Interim 
Order  specifying  an  extended  day,  extended  year  day  program  to  be 
developed  or  located  by  Canton  was  issued  on  August  18,  1989.  The 
final  Decision,  detailing  the  factual  and  legal  bases  for  the 
order  and  clarifying  it  in  certain  respects,  was  issued  on 
September  20,  1989.  On  September  22,  1989  a  compliance  hearing 
was  held  to  determine  whether  Canton  had  complied  with  the 
Interim  Order  and  Decision.  The  following  individuals 
participated  in  this  hearing: 


Mr.  G. 

Rich  Sprague 

Rosalie  Nealon 

Mary  Joann  Reedy,  Esq. 

Robin  Luberoff,  Esq. 


-Father 

-Executive  Director,  CHARMSS 

Collaborative 
-Teacher,  Canton  Public 

Schools 
-Attorney  for  Canton  Public 

Schools 
-Attorney  for  Parents 


Kristen  Reasoner  Apgar,  Esq.   -Hearing  Officer 

At  the  close  of  the  hearing  Canton  was  directed  to  amplify 
in  writing  the  program  it  is  offering  pursuant  to  the  Interim 
Order  and  Decision.  This  was  received  on  September  29,  1989. 
Pending  the  outcome  of  this  Compliance  Decision,  Jon  is  receiving 
tutoring  at  home  provided  by  Canton.  Jon's  parents  contend  that 
the  program  currently  offered  by  Canton  does  not  comply  with  the 
Interim  Order  or  Decison  and  have  not  placed  Jon  in  the  Canton 
program. 
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Based  on  the  evidence  before  me  in  the  Compliance  Hearing 
and  the  post-hearing  submission  by  Canton,  I  conclude  that  Canton 
has  not  offered  a  special  education  program  to  Jon  that  meets  the 
requirements  of  the  Interim  Order  or  Decision  and  thus  has  failed 
to  comply  with  the  final  decision  of  the  Bureau.  The  basis  for 
this  conclusion  follows: 

The  IEP  offered  by  Canton  to  the  parents  prior  to  the 
compliance  hearing  simply  amended  the  502.4  program  in  the 
substantially  separate  Learning  Disabilities  class  at  the  Galvin 
School,  which  it  offered  the  parents  in  May,  1989,  and  which  was 
found  to  be  inappropriate  in  the  Decision.  (Exh.  CS-1)  The 
amendment  was  developed  with  no  parental  input,  nor  was  there  a 
meeting  of  TEAM  participants.  It  added  to  the  existing  program  50 
minutes  per  week  of  counseling,  50  minutes  every  other  week  of 
family  therapy,  and  84  minutes  per  week  of  adaptive  P.E.  In 
addition  the  "Updated  Information  and  Changes"  section  of  the  IEP 
form  stated  that  the  goals  and  objectives  for  Jon's  program  would 
be  based  on  the  Franciscan  report,  that  the  classroom  teacher 
(Ms.  Nealon)  would  coordinate  the  behavior  management  ADL,  and 
extended  day  components  with  consultation  "as  needed"  by  the 
CHARMSS  behavior  specialist,  that  a  full-time  (8  hour/day)  aide 
would  be  hired  to  provide  one-to-one  supervision,  and  that  a 
summer  program  would  later  be  developed  based  on  the  extended  day 
experience.  No  service  provider  was  identified,  no  designations 
were  entered  on  the  service  delivery  grid,  no  hours  for  the 
extended  day  program  were  stated,  the  number  of  school  days  for 
the  program  were  not  delineated,  and  the  responsibility  and  the 
process  for  developing  the  behavioral,  extended  day  or  summer 
programs  was  not  clearly  stated.  In  addition  the  IEP  does  not 
address  provision  of  ADL  skills,  or  Jon's  interactions  in 
mainstream  settings,  such  as  lunch  nor  set  forth  goals  and 
objectives  necessary  to  implement  the  program.  In  essence  Canton 
has  said  it  would  comply  with  the  Interim  Order,  but  failed  to 
describe  or  commit  itself  to  the  method  of  implementation.  I  find 
that  this  vague  formulation  does  not  comply  with  my  Interim  Order 
or  Decision. 

Canton's  submission  of  September  29,  1989  and  the  testimony 
of  Dr.  Rich  Sprague  at  the  Compliance  hearing  added  some  clarity 
to  Canton's  position.  The  submission  states  that  it  will  develop 
either  a  community-based  recreational  afterschool  program  for  Jon 
with  a  full-time  aide  or  what  it  termed  a  "special  education 
peer"  program  with  other  special  needs  students,  depending  on  the 
hearing  officer's  order.  It  proposes  to  have  a  CHARMSS  behavioral 
specialist  develop  the  academic,  extended  day  and  home  behavioral 
program,  and  describes  the  coordination  process  to  provide  for 
communication  among  service  providers.  It  also  states  that  family 
therapy  would  be  offered  outside  school  hours,  if  ordered,  that 
Jon  would  be  accompanied  to  lunch  by  his  aide  or  a  peer  group 
would  be  developed  for  his  lunch  period,  and  that  he  would  not  be 
mainstreamed  at  present. 
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Canton  concedes  that  its  program  does  not  spell  out  hov;  the 
extended  day  or  extended  year/summer  components  will  be  provided. 
In  part,  it  seeks  further  clarification  from  the  Bureau  about  the 
meaning  of  the  Interim  Order  and  Decision.  For  that  purpose,  1 
provide  the  following  clarifications: 

1.  Family  therapy  must  be  provided  at  a  time  which  is 
reasonably  convenient  to  Mr.  and  Mrs.  G.,  recognizing  that  they 
both  work  during  the  day,  and  that  Mr.  G.  is  visually  impaired, 
so  that  journeying  from  work  to  a  therapy  session  may  present 
additional  logistical  problems  for  him.  Therefore,  family  therapy 
must  be  provided  outside  of  regular  school  hours,  if  necessary  to 
meet  the  parents  needs. 

2.  The  extended  day  and  extended  year/summer  programs  must 
be  special  education  programs,  or  as  Canton  phrases  it  "special 
education  peer  programs",  as  opposed  to  recreational  mainstream 
programs . 

Clarifying  these  points  may  facilitiate  Canton's  ability  to 
spell  out  in  further  detail  how  it  proposes  to  provide  the 
portions  of  the  proposed  program  involving  extended  day  and  year 
components.  However,  I  find  that  further  specificity  alone  would 
not  be  sufficient  to  make  the  proposed  program  consistent  with 
the  Interim  Order  and  Decision.  In  the  Decision  I  stated  that  in 
order  for  the  502.4  Learning  Disabilities  class  at  the  Galvin 
School  to  be  a  component  of  Jon's  appropriate  special  educational 
program,  it  was  necessary  that  all  of  the  additional  elements 
specified  in  the  Order  and  Decision  be  in  place,  and  that  the 
class  be  able  to  provide  an  appropriate  peer  group  for  Jon.  I 
expressed  uncertainty  as  to  whether  this  was  the  case,  based  on 
the  evidence  presented  at  the  hearing.  Now,  after  hearing  further 
testimony  from  Ms.  Nealon  about  the  students  currently  in  the 
Learning  Disabilities  class,  I  am  persuaded  that  the  other 
students  are  in  fact  working  at  higher  academic  levels  than  Jon 
and  would  not  provide  an  appropriate  peer  group  for  him. 

In  addition,  I  have  considerable  doubt  about  the  capacity  of 
the  classroom  teacher  to  serve  as  the  coordinator  of  the  complex 
program  which  Canton  now  describes  as  its  offer.  Ms.  Nealon,  at 
least  as  of  the  Compliance  hearing,  appears  not  to  have  been 
consulted  regarding  the  extensive  responsiblities  described  for 
her  by  Dr.  Sprague  in  his  explanation  of  the  behavioral  program 
Canton  proposes  for  Jon.  I  am  not  persuaded  that  the  Ms.  Nealon 
can  reasonably  be  expected  to  implement  a  program  for  Jon,  which 
is  significantly  different  from  that  being  provided  to  the  other 
students  in  her  class,  and  which  requires  substantial 
expenditures  of  time  to  coordinate.  In  sum  I  find  that  the 
program  currently  being  offered  by  Canton  (the  program  at  the 
Galvin  School),  even  with  the  modifications  spelled  out  in  the 
September  29,  1989  submission,  does  not  comply  with  my  Interim 
Order  and  Decision. 
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Jon  requires  a  comprehensive  program,  which  it  appears  is 
much  broader  in  scope  than  is  customarily  provided  in  public 
school  settings.  Indeed,  perhaps  in  recognition  of  its  own  doubts 
about  the  program  it  is  offering,  Canton  in  its  submission  of 
September  29,  1989,  described  for  the  first  time  an  entirely 
different  program  which  it  proposes  for  Jon  --  a  substantially 
separate  program  operated  by  the  CHARMSS  Collaborative  in  the 
Milton  Public  Schools.  This  program,  which  is  comprised  of  a 
class  serving  a  maximum  of  six  students  with  significant 
learning/language  disabilities,  currently  has  two  students,  aged 
13,  who  like  Jon,  are  functioning  academically  in  the  first  to 
third  grade  levels.  Like  the  Galvin  School  program,  Canton 
proposed  to  develop  an  afterschool  component,  which  would  be 
either  special  education  or  recreational  in  nature,  depending  on 
the  order  of  this  hearing  officer,  develop  a  summer  program,  and 
to  provide  the  necessary  therapies  and  behavioral  program  to  be 
added  to  the  existing  a  502.4  class  component.  However,  apart 
from  the  two  page  description  in  its  September  29th  Submission, 
there  is  no  evidence  on  the  record  regarding  this  program,  and 
thus  I  am  not  able  to  determine,  if  this  program  in  fact  can  meet 
Jon's  needs. 

Presently,  Jon  is  receiving  only  minimal  services,  while  the 
dispute  regarding  Canton's  program  offerings  continues.  It  is 
essential  that  this  matter  be  brought  to  resolution.  However,  as 
hearing  officer,  I  may  rule  only  on  the  basis  of  the  evidence 
presented  by  the  parties  and  admitted  into  the  record.  Currently, 
I  have  sufficient  evidence  on  the  record  to  determine  that  the 
Canton  program  at  the  Galvin  School,  even  as  augmented  by  the 
proposal  submitted  on  September  29,  1989,  does  not  meet  Jon's 
needs.  I  do  not  have  sufficient  evidence,  submitted  by  the  Canton- 
School  or  the  Parents,  on  other  special  education  programs  to 
make  an  order  specifying  one  of  those  programs  as  appropriate  to 
Jon's  special  education  needs. 

Accordingly,  I  am  reopening  on  my  own  motion  this  proceeding 
to  take  evidence  on  those  programs  which  Canton  or  the  Parents 
propose  as  appropriate  for  Jon.  This  hearing  will  take  place  no 
later  than  twenty  days  from  the  date  of  this  order.  Prior  to  that 
time,  I  order  Canton  to  undertake  a  comprehensive  search  of 
collaborative  or  private  day  school  programs,  which  can  provide 
Jon's  educational  program,  as  specified  in  my  decision,  and  to  be 
prepared  to  present  evidence  on  those  programs.  If  it  appears 
that  no  collaborative  or  day  school  program  can  provide  the 
extended  day,  extended  year  services  I  have  ordered,  then  Canton 
shall  ascertain  if  there  are  residential  school  programs,  which 
can  provide  the  services  set  forth  in  the  decision.  Further.,  the 
Parents  shall  be  prepared  to  present  evidence  on  the  program  or 
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programs,  which  they  contend  can  meet  Jon's  needs.  To  facilitate 
this  process,  and  if  at  all  possible  to  permit  agreement  between 
the  parties  —  thereby  obviating  the  need  for  another  hearing  in 
this  matter,  Canton  is  required  to  meet  with  parents  and/or 
parents'  counsel  to  share  the  information  gathered  in  its 
comprehensive  search. 

Following  the  hearing  on  the  proposed  programs,  I  will  enter 
an  order,  placing  Jon  in  the  program  which  is  best  able  to  meet 
his  special  educational  needs,  or  if  there  is  remaining 
undercertainty  as  to  the  existence  of  such  program,  make  an 
interim  placement  order  in  the  program  that  most  nearly  appears 
to  be  able  to  provide  for  Jon's  extensive  educational  needs, 
subject  to  later  review. 

Jon's  complex  educational  needs  were  spelled  out  at  length 
in  the  final  decision  in  this  matter.  It  is  imperative  that  he 
now  receive  an  appropriate  program.  Although  Canton  argues  that 
it  could  not  be  expected  to  create  or  locate  a  fully  articulated 
program  for  Jon  of  the  scope  required  by  the  decision,  because 
Jon  was  not  in  the  Canton  Schools  during  the  last  school  year  or 
because  of  uncertainties  about  the  meaning  of  my  Interim  Order 
and  Decision,  I  note  that  all  of  the  evaluative  information 
developed  by  Jon's  program  at  Franciscan  Hospital  was  available 
to  Canton  as  early  as  March  of  this  year,  and  that  the  staff  of 
Franciscan  participated  on  the  TEAM  at  the  time  that  Canton's  IEP 
was  prepared  for  Jon  in  May.  Canton,  while  never  disputing  the 
substance  of  Franciscan's  staff's  assessments  of  Jon's  potential 
or  educational  functioning,  choose  to  ignore  the  salient 
element's  of  Franciscan's  educational  recommendations,  which 
recommendations  formed  the  basis  for  my  decision,  and  to  offer  an 
inappropriate  program  for  Jon.  However,  Jon,  not  Canton,  is 
currently  paying  the  price  for  Canton's  lack  of  progress  in 
developing  or  offering  an  appropriate  program.  This  cannot 
continue.  Pursuant  to  Par. 411.0  of  the  Chapter  766  Regulations,  I 
will  forward  this  matter  to  the  Legal  Office  for  enforcement,  if 
an  appropriate  placement  is  not  available  to  Jon  immediately 
following  the  hearing  twenty  days  hence. 
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IN  RE:   CHRISTOPHER  K.  BSEA  #  89-1843 

DECISION  ON  JOINDER 

This  matter  comes  before  the  Bureau  of  Special  Education  Appeals 
(hereinafter,  BSEA),  pursuant  to  the  student's  Motion  to  Join  the 
Massachusetts  Department  of  Public  Health  and  the  Massachusetts 
Department  of  Education,  as  parties  to  this  special  education  appeal. 
The  School  Committee  supports  the  student's  motion  and,  additionally, 
seeks  joinder  of  Franciscan  Children's  Hospital.   Joinder  is  opposed 
by  the  Department  of  Public  Health  (hereinafter,  DPH) ,  the  Department 
of  Education  (hereinafter,  DOE)  and  Fransiscan  Children's  Hospital 
(hereinafter,  Fransiscan).   A  motion  hearing  was  held  on  February  9, 
1990,  at  which  lawyers  for  all  interested  persons  presented  arguments. 
Seven  exhibits  were  submitted  for  consideration.   This  decision  is 
issued  pursuant  to  M.G.L.  c.  71B,  30A  and  15,  20  U.S.C.  ss  1401-1461; 
29  U.S.C.  s.794,  and  the  regulations  promulgated  under  those  statutes. 
After  careful  consideration  of  the  undisputed  facts  presented  at  the 
hearing  and  of  the  arguments  of  counsel  for  all  potentially  affected 
persons,  as  well  as  independent  study  of  the  relevant  statutes, 
regulations,  and  case  law,  it  is  my  determination  that  the  student's 
Motion  to  Join  DPH  and  DOE  should  be  granted,  and  that  Tewksbury's 
Motion  to  Join  Fransiscan  should  be  denied.   My  analysis  follows: 

SUMMARY  OF  PERTINENT  FACTS 

1.  Christopher  is  a  physically  disabled,  cognitively  intact,  fifteen 
year  old,  who  has  been  an  inpatient  at  Fransiscan  since  March,  1987. 
He  is  ventilator  dependent.   He  attends  the  Kennedy  Memorial  Day 
School  which  is  located  on  the  grounds  of  Fransiscan.   Christopher  is 
entitled  to  a  free,  appropriate  public  education,  pursuant  to  both  20 
U.S.C.  s.1401  et  seq.  and  M.G.L.  c.  71B.   (Ex.  3). 

2.  Christopher's  educational  planning  team  agreed  that  Kennedy 
Memorial  Day  School  was  no  longer  the  appropriate  placement  for  him. 
They  identified  the  Massachusetts  Hospital  School  as  the  most  likely 
appropriate  educational  placement.   In  November,  1989,  Tewksbury 
applied  to  the  Massachusetts  Hospital  School  for  Christopher's 
admission  as  a  residential  student.   The  Massachusetts  Hospital  School 
denied  Christopher  admission  as  a  residential  student  but  found  him 
appropriate  for  its  day  educational  component  with  certain  conditions. 
(Ex.  1) .   Christopher  meets  the  admissions  criteria  set  out  at  Exhibit 
7. 

3.  The  Massachusetts  Hospital  School  is  a  state  facility  created  and 
governed  by  statute,  providing  educational  services  to  physically 
disabled  children.   M.G.L.  c.  Ill,  s.62.   It  is  operated  under  the 
general  supervision  of  the  Massachusetts  Department  of  Public  Health. 
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4.  The  Bureau  of  Institutional  Schools  of  the  Massachusetts 
Department  of  Education  is  responsible  for  providing  and/or 
supervising  educational  programs  for  all  handicapped  students  residing 
in  state  facilities.   M.G.L.  c.  71B,  ss.2  and  3;  603  CMR  s.28.00, 

502.10  and  700. 

■ 

5.  According  to  an  Interagency  Agreement  between  the 
DPH/Massachusetts  Hospital  School  and  the  DOE,  finalized  on  April  26, 
1989,  DOE  is  responsible  for  arranging  the  educational  services 
provided  to  students  attending  the  DPH-governed  Massachusetts  Hospital 
School,  while  the  Massachusetts  Hospital  School's  Board  of  Trustees 
makes  all  admissions  decisions  on  day  and  residential  applications. 
(Ex.  5) . 

ANALYSIS 

At  the  outset,  I  note  that  this  is  a  preliminary  motion  and  that 
the  student's  claims  and  the  evidentiary  record  may  be  incomplete, 
therefore,  I  view  the  few  facts  presented  in  the  light  most  favorable 
to  the  moving  party.   The  student's  claims  concern  the  appropriateness 
of  currently  provided  educational  services,  the  identification  of 
appropriate  educational  programs  for  the  future,  the  responsibility 
for  providing  related  services,  the  definition  of  medical  services, 
and  the  allocation  of  services  based  on  the  nature  and  severity  of  a 
student's  handicapping  condition.   All  these  claims  are  properly 
brought  under  federal  and  state  special  education  laws.   At  this 
juncture,  however,  I  address  only  the  question  of  party  status,  and 
make  no  findings  on  the  substance  of  the  student's  claims. 

Motions  to  join  necessary  parties  are  permitted  under 
Massachusetts'  Rules  of  Administrative  Procedure.   801  CMR  1.01(7). 
Consideration  of  such  motions  follows  the  form  set  out  in  Rule  19(6) 
of  the  Federal  Rules  of  Civil  Procedure  and  the  essentially  identical 
Rule  19  of  the  Massachusetts  Rules  of  Civil  Procedure.   The  decision 
whether  or  not  to  grant  a  request  for  joinder  is  an  equitable  one. 
Factors  such  as:   the  risk  of  prejudice  to  the  present  parties  in  the 
absence  of  the  proposed  party;  the  range  of  alternatives  for 
fashioning  relief;  the  inadequacy  of  a  judgment  entered  in  the 
proposed  party's  absence;  the  existence  of  an  alternate  forum;  etc., 
must  be  weighed  in  determining  the  extent  of  a  reluctant  party's 
participation.   Mashpee  Tribe  v.  New  Seabury  Corp. ,  427  F.  Supp. 
899  (D.  Mass.  1977) . 

In  this  case,  the  student's  claims  encompass  procedural  and 
substantive  guarantees  under  three  statutes  governing  the  provision  of 
special  education  services  to  handicapped  children,  M.G.L.  c.  71B 
(popularly  known  as  Chapter  766);  20  U.S.C.  ss.  1401  et  seq. , 
(popularly  known  as  the  EHA) ;  and  29  U.S.C.  ss.  794  (popularly  known  as 
Section  504  of  the  Rehabilitation  Act  of  1973.)   The  Bureau  of 
Special  Education  Appeals  is  the  state  agency  which  hears  and 
resolves  all  such  claims  at  the  administrative  level.   Recently,  the 
federal  district  court  in  Massachusetts,  in  discussing  the  need  for 
exhaustion  of  state  administrative  remedies  in  special  education 
claims,  recognized  the  expertise  and  authority  of  the  BSEA  to  address 
grievances  under  state  and  federal  laws  pertaining  to  handicapped 


V/-  4/¥ 


children.   School  Committee  of  Acton  v.  Bennett ,  slip  op.,  C.A.  86- 
3638-MA  (June  23,  1987).   Therefore,  this  matter  is  not  only  properly 
before  the  BSEA,  the  BSEA  is  the  only  appropriate  forum  of  first 
resort  for  the  claimants. 

The  regulatory  framework  set  out  in  both  state  and  federal 
special  education  law  clearly  includes  any  public  agency  providing 
educational  services  to  handicapped  children.   See  34  CFR  300.11;  34 
CFR  300.341;  603  CMR  s.28.00,  502.10;  603  CMR  s.28.00,  700.   The 
Department  of  Public  Health,  as  governor  of  the  Massachusetts  Hospital 
School,  is  obligated  by  statute  to  provide,  and  does  in  fact  provide, 
educational  services  to  handicapped  students.   (M.G.L.  c.  62).   It  is, 
therefore,  a  public  agency  responsible  for  implementing  the  substantive 
and  procedural  protections  accorded  to  handicapped  students  under  the 
EHA  and  Section  504,  and  is  subject  to  the  due  process  procedures  set 
out  therein.   Similarly,  the  Bureau  of  Institutional  Schools  of  the 
Department  of  Education  is  subject  to  the  jurisdiction  of  the  BSEA  in 
its  capacity  as  overseer  of  educational  services  provided  to  students 
enrolled  at  the  DPH  facility.   (M.G.L.  Ch.  71B  ss2,3;  603  CMR  s.28.00, 
502.10,  700).   The  interagency  agreement  formalizing  the  relationship 
between  DPH  and  DOE  with  regard  to  Massachusetts  Hospital  School 
students  points  out  their  respective  areas  of  educational  decision- 
making.  (Ex.  5).   Both  areas,  admissions  criteria  and  actual 
provision  of  services,  are  at  issue  in  Christopher's  Section  504  and 
EHA  claims.   His  claims  cannot  be  fairly  explored  and  resolved  without 
the  full  participation  of  all  public  agencies  involved  in  the 
educational  program  at  the  Massachusetts  Hospital  School .   No  counter- 
balancing risk  of  prejudice  to  DPH  and/or  DOE  is  apparent  in  the  record 
On  the  contrary,  the  only  risk  to  those  public  agencies  is  an  order 
directing  compliance  with  statutory  obligations  to  which  they  are 
already  subject.   Therefore,  the  student's  motion  to  join  DPH  and  DOE 
is  granted. 

Tewksbury's  motion  to  join  Fransiscan  Hospital,  however,  must  be 
denied.   There  was  no  showing  that  Fransiscan  Hospital  is  a  public 
agency  providing  educational  services  to  handicapped  students,  thereby 
rendering  it  subject  to  the  provisions  of  the  EHA.   Furthermore,  none 
of  the  student's  substantive  or  procedural  special  education  claims 
involve  any  services  provided  or  decisions  made  by  Fransiscan.   The 
public  school  requested  Fransiscan' s  participation  in  the  administrative 
hearing  process  to  ensure  access  to  complete  information  about 
Christopher's  learning  needs  and  current  functioning.   I  am  persuaded 
that  all  critical  information  will  be  forthcoming  from  Fransiscan,  and 
can  be  compelled,  if  necessary,  through  the  BSEA's  subpoena  powers. 

The  parties:   Christopher  K. ,  Tewksbury  Public  Schools, 
Department  of  Public  Health,  and  Department  of  Education,  shall 
contact  the  hearing  officer  no  later  than  April  18,  1990,  to  arrange 
a  mutually  convenient  date  for  the  hearing. 


Date  '   *  Lindsay  Byrne,  Hearing  Officer 
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IN  RE:   DAVID  B. 


BSEA  #  89-1912 


DECISION 


This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15, 
30A  and  71B;  20  U.S.C.  1401  et  seq.;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 

A  hearing  in  the  above-entitled  matter  was  held  on  August  30 
and  September  19,  1989  at  the  Flagg  School  in  Holliston.   The 
record  remained  open  for  the  possible  receipt  of  additional 
documents  and  then  the  submission  of  written  final  documents 
until  January  2,  1990. 

Those  in  attendance  were: 


Carmela  B. 
Victor  B. 
Barbara  Answorth 
Nancy  Rosoff 
Carolyn  Banks 

Sheila  Okstein 
Margaret  Reed 

Roberta  Edson 
Robert  Berandi 
Robert  Fraser 

Raymond  Oliver 


-Parent 

-Parent 

-Friend 

-Director,  Learning  Prep  School 

-Principal,  Learning  Prep  High 

School 
-Teacher,  Learning  Prep  School 
-Director  of  Special  Education, 

Holliston  Public  Schools 
-Team  Chairperson,  Holliston 
-Principal,  Holliston  High  School 
-Attorney  for  Holliston  Public 

Schools 
-Hearing  Officer,  Bureau  of 

Special  Education  Appeals 


The  evidence  consisted  of  Parents  Exhibits  labeled  P-l 
through  P-100;  Holliston  Public  Schools  Exhibits  labeled  S-l 
through  S-43;  and  approximately  10  hours  of  oral  testimony. 

STATEMENT/HISTORY  OF  THE  CASE 

David  B.  (David)  is  a  seventeen  (17)  year  old  young  man  who 
currently  attends  Holliston  High  School  under  a  502.4  prototype 
Individual  Education  Plan  (IEP). 

David  was  educated  within  the  Holliston  Public  Schools 
(Holliston)  through  his  eighth  grade  year.   In  June  1987  at  a 
pre-hearing  conference,  Parents'  advocate  and  Holliston  entered 
into  an  agreement  under  which  David  would  attend  Learning  Prep 
School  (LPS),  a  Department  of  Education  (DOE)  approved  special 
education  private  day  school,  under  a  502.9  diagnostic 
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placement.   This  placement  was  later  changed  into  a  502.5  private 
day  school  placement  and  David  remained  at  LPS  for  the  1987-88 
school  year.   (See  P-22;  S-l, 22;  Testimony,  Ms.  Rosoff;  Dr. 
Reed) . 

By  December  1987,  David  was  demonstrating  social,  behavioral 
and  emotional  problems  at  LPS  which  resulted  in  conferences  and  a 
teacher  staffing.   A  behavioral  contract  system  between  David  and 
his  teachers  was  employed  for  several  months  with  only  limited 
success  (P-21;  Testimony,  Ms.  Banks;  Ms.  Rosoff).   LPS  agreed  to 
continue  David  at  LPS  for  the  1988-89  school  year  on  the 
conditions  that  David  participate  in  therapy  with  LPS's 
consulting  psychologist,  Dr.  Mitchell,  or  be  enrolled  in  outside 
therapy  with  a  therapist  of  Parents'  choice;  and  that  the 
therapist  would  maintain  ongoing  communications  with  a  designated 
member  of  the  LPS  staff.   (See  P-25 , 26 , 29 , 77 ; S-l , 2 , 3 ;  Testimony, 
Ms.  Rosoff;  Dr.  Reed). 

An  IEP  was  prepared  for  the  1988-89  school  year  offering 
both  a  502.5  placement  at  LPS  (assuming  the  conditions  listed 
directly  above  were  addressed)  or  a  502.4  placement  at  Holliston 
High  School  (if  such  conditions  were  not  met).   Holliston  agreed 
to  fund  any  therapy  or  any  testing  deemed  necessary  by  David's 
therapist.   (See,  S-l, 7, 9;  Testimony,  Dr.  Reed,  Ms.  Rosoff). 
David  did  attend  LPS,  but  Parents  never  signed  his  IEP.   Parents 
chose  not  to  utilize  Dr.  Mitchell  of  LPS  but  chose  an  outside 
therapist,  Dr.  Beck  (P-38).   By  late  November/December  1988,  it 
became  apparent  that  Dr.  Beck  would  not  be  providing  therapy  to 
David  (P-41 , 42 , 45; S-9 ;  Testimony,  Dr.  Reed).   In  early  January 
1989,  Parents  chose  Dr.  Norman  to  provide  psychological 
counseling  for  David  (P-47).   Dr.  Reed,  Holliston's  Special 
Education  Director,  wrote  to  the  B.'s  and  Dr.  Norman  confirming 
that  Holliston  would  fund  an  initial  meeting  between  David  and 
Dr.  Norman;  any  assessments  Dr.  Norman  felt  to  be  necessary;  and 
any  ongoing  therapy  and  transportation  costs  should  Dr.  Norman, 
David  and  Parents  agree  to  a  consistent  program  of  therapy, 
contingent  upon  the  ability  of  Dr.  Norman  to  work  with  LPS  to 
support  David's  continued  placement  there,  and  ensure  LPS  was 
doing  all  it  could  to  address  David's  emotional  needs  (P- 
48 , 49 , 50 ; S-ll ) .   Dr.  Norman  met  and  evaluated  David,  but  by  March 
1989,  it  became  apparent  that  Dr.  Norman  would  not  be  working 
with  David  either.   (See  P-52;  S-16,28). 

On  April  25,  1989  Ms.  Rosoff,  Director  of  LPS,  informed 
Parents  that  (P-56;S-12): 

Learning  Prep  School  will  hold  a  termination 
meeting  for  David  in  May  of  1989  at  a  time 
mutually  convenient  for  all  parties.  We  had 
agreed  to  keep  David  at  Learning  Prep  pending 
an  evaluation  and  counseling  provided  by  a 
psychologist  of  your  choosing. 

Since  you  have  terminated  David's  therapy  and 
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Dr .  Norman's  reports  are  being  withheld  from 
Learning  Prep,  we  are  left  with  no 
alternative  but  to  terminate  David's 
placement.  However,  due  to  the  fact  that  the 
end  of  the  school  year  is  so  close  at  hand, 
we  will  allow  David  to  complete  the  year. 
His  Learning  Prep  School  Placement  will  be 
terminated  as  of  June  23,  1989... 

That  LPS  termination  meeting  was  also  scheduled  as  David's  team 
meeting  for  his  1989-90  IEP  by  Holliston.   This  meeting  took 
place  on  May  9,  1989  (S-12;  Testimony,  Ms.  Rosoff,  Dr.  Reed). 
Parents  refused  to  attend  this  LPS  termination  meeting/Holliston 
team  meeting  (P-59 ; S-14 ) . 

As  a  result  of  the  May  9,  1989  team  meeting  Holliston 
developed  a  502.4  prototype  IEP  for  David  at  Holliston  High 
School,  which  provided  for  23 §  hours  of  special  education 
services  per  week  (P-1;S-13).   Parents'  postponed  a  decision  and 
requested  an  independent  evaluation  (P-62;S-15).   However, 
because  Parents  had  refused  consent  for  all  parts  of  a  team 
evaluation  that  Holliston  had  requested  earlier  in  the  year 
(except  for  speech/language  and  academic  assessments),  Holliston 
refused  Parents'  request  for  an  independent  evaluation,  except 
for  those  assessments  Holliston  had  been  allowed  to  have 
performed  (P-62A; S-15) . 

In  June  1989,  Holliston  requested  a  hearing.   A  pre-hearing 
conference  was  held  on  June  23,  1989,  but  none  of  the  outstanding 
issues  could  be  resolved  and  the  hearing  took  place  as  scheduled 
above.  After  the  first  day  of  hearing  Mrs.  B.  accepted  the 
academic  portions  of  the  Holliston  IEP  proposal  for  David,  but 
rejected  all  counseling  services,  vocational-technical 
assessments  and  all  other  educational  alternatives  or  options  (S- 
38).   On  September  7,  1989  Mrs.  B.  wrote  to  Dr.  Reed  that  the 
B.'s  had  met  with  Dr.  Robinson  who  had  agreed  to  see  them  as  a 
family.   Mrs.  B.  requested  that  Holliston  fund  such  counseling 
(S-39).   On  that  same  day  Dr.  Reed  wrote  back  that,  if  Parents 
are  willing  to  authorize  this  clinical  psychologist  to  act  as  an 
educational  consultant  to  direct  Holliston's  efforts  to  address 
David's  behavioral  and  social  needs,  Holliston  would  fund  such 
therapy  and  formalize  the  process  through  an  amendment  to  David's 
IEP  (S-40).   There  has  been  no  response  by  Parents,  that  has  been 
entered  into  evidence.   On  the  second  and  final  day  of  hearing 
Mrs.  B.,  who  acted  as  advocate  on  behalf  of  David,  announced  that 
David  no  longer  wished  to  return  to  LPS  for  the  1989-90  school 
year  and  that  LPS  was  no  longer  an  option  desired  by  Parents. 

It  must  be  noted  that  neither  Parent  chose  to  testify  at 
this  hearing,  despite  the  Hearing  Officer's  instructions  and 
reminders  that  Parents  had  a  right  to  testify  to  affirmatively 
articulate  their  own  position,  and/or  to  rebut  the  testimony  of 
others.   Parents  declined  to  testify. 
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Contemporaneously  with  this  hearing  (before,  during  and 
after  the  taking  of  testimony),  Parents  had  David  privately 
evaluated,  via  an  interdisciplinary  evaluation,  at  the  Community 
Evaluation  and  Rehabilitation  Center  of  the  Eunice  Kennedy 
Shriver  Center  (Shriver  Center).   (See  Testimony,  Dr.  Reed;  S- 
17).   The  parties  agreed  to  leave  the  record  open  to  receive  the 
Shriver  Center  reports  into  evidence,  when  such  evaluation  was 
completed  and  if  Parents  agreed;  and  to  reconvene  the  hearing, 
based  upon  the  Shriver  Center  evaluation,  if  appropriate.   In  mid 
November,  Parents  declined  to  share  the  results  of  the  Shriver 
Center  evaluation  with  Holliston  and  the  taking  of  evidence  in 
this  hearing  officially  closed. 


ISSUES  IN  DISPUTE 

1.  Was  David's  termination  at  LPS  proper  and  was  Holliston's 
response  appropriate? 

2.  Does  Holliston's  proposed  IEP  for  David  for  the  1989-90 
school  year  appropriately  address  his  special  education  needs  so 
as  to  assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment? 

3.  Is  therapy/counseling  necessary  in  order  for  David  to 
maximize  his  educational  development? 

4.  Were  there  any  acts  of  non-compliance  by  Holliston,  as 
alleged  by  Parents? 


STATEMENT  OF  POSITIONS 

Holliston's  position  is;   1)  That  the  process  of  David's 
termination  from  LPS  and  Holliston's  response  to  said  termination 
was  done  in  accordance  with  the  regulations;   2)  That  Holliston's 
IEP  for  David  for  the  1989-90  school  year  appropriately  addresses 
his  special  education  needs  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment;   3)  That  therapy/counseling  is  necessary  in  order 
for  David  to  maximize  his  educational  development;  and   4)  That 
Parents'  allegations  of  non-compliance  by  Holliston  have  no 
basis,  especially  given  the  actions  by  Parents. 

Parents  position  is:   1)  That  David  should  not  have  been 
terminated  by  LPS  and  that  his  prototype  should  not  have  been 
changed  to  a  502.4  placement;   2)  That  Holliston's  IEP  for  David 
for  the  1989-90  school  year  is  not  appropriate  to  meet  his 
special  education  needs  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment;   3)  That  therapy/counseling  is  necessary  for  David, 
but  only  under  the  terms  and  conditions  allowed  by  Parents;  and 
4)  That  various  acts  of  non-compliance  have  occurred. 
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PROFILE  OF  STUDENT 

David  is  a  seventeen  (17)  year  old  young  man  of  borderline 
to  low  average  cognitive  potential.   The  most  recent 
administration  of  the  Wechsler  Intelligence  Scale  for  Children  - 
Revised  (WISC-R)  in  August  1985  yielded  the  following  scores: 
Verbal  IQ  86;  Performance  IQ  82;  Full  Scale  IQ  83.   Overall, 
these  WISC-R  results  place  David's  level  of  intellectual 
functioning  within  the  upper  limits  of  the  borderline  range  (S- 
24)  . 

Academically,  while  at  Holliston,  David  has  received  the 
following  grade  level  (gl)  scores  at  the  following  times  on  the 
following  testing  instruments  (See  S-24,  27): 

Test  Instrument        8/84-6.0  gl  8/85-7.0  gl.  11/86-8.2  gl 

Woodcock  Reading 
Mastery  Test 

Letter  Identification  2.9  12.9  12.9 

Word  Identification  4.5  4.6  5.8 

Word  Attack  3.1  3.3  5.1 

Word  Comprehension  2.7  3.0  5.8 

Paragraph  Comprehension  3.5  5.0  6.0 

Total  Reading  Score       2.9  4.4  5.8 

Key  Math  Diagnostic 
Test 

Addition  5.3 

Subtraction  6.6 

Multiplication  6.2 

Division  6.0 

Mental  Computations  3.6 

Word  Problems  3.7 

At  the  end  of  his  1987-88  school  year,  while  at  LPS,  David 
was  administered  the  Stanford  Achievement  Test  and  again  at  the 
end  of  his  1988-89  school  year.   David  achieved  the  following 
grade  equivalent  scores  (P-74): 

Stanford  Achievement 
Test  5/88-9.8  gl         4/89-10/7  gl 

Reading  Comprehension  5.0  5.3 

With  Extra  Time  6.2  7.2 

Number  Concepts  7.3  8.4 

Mathematics  Computation  11.1  12.9 

Mathematics  Application  7.8  8.5 

Spelling  8.5  12.5 

Vocabulary  5.3  7.3 

Listening  Comprehension  6.0  4.6 

Total  Mathematics  8.3  9.8 

Total  Listening  5.7  6.0 
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David  has  received  speech-language  evaluations  at 
Massachusetts  General  Hospital  (MGH)  in  1984  (S-25)  and  1986  (S- 
23)  and  at  LPS  in  1988  (S-34).   In  his  1988  speech  and  language 
evaluation,  David,  at  age  16  years  5  months  demonstrated  language 
skills  fluctuating  between  an  11  and  15  year  old  level.   David 
demonstrated  auditory  processing  weaknesses  with  regard  to  the 
decoding  of  language,  as  well  as  interpreting  language. 
Pragmatic  use  of  language  required  clarification  and 
repetition.   Memory  was  a  significant  deficit.   Verbal 
organization  skills  were  also  depressed.   Overall,  David  was 
found  to  have  moderate  language  difficulties. 

David  was  psychologically  evaluated  at  MGH  by  Dr.  Norman  in 
both  1986  (S-26)  and  1989  (S-28).   In  his  summary  in  1986  Dr. 
Norman  wrote: 

While  not  having  access  to  the  intellectual 
assessment,  David  performed  as  many  learning 
disabled  or  minimal  brain  dysfunction  children 
do  on  personality  tests.  His  responses  are 
limited  and  somewhat  constricted.  He 
demonstrated  few  coping  resources  and  therefore 
is  quite  immature  and  at  the  mercy  of 
situational  events.  David  is  socially  isolated 
and  perceives  himself  as  removed  from  the  way 
others  view  and  share  themselves  as  well  as  the 
world  around  them.  For  him,  this  is  not  due  to 
marked  depression  or  a  thought  disorder,  but 
most  likely,  due  to  cognitive  limitations  and 
long-term  social  inhibition. 

In  his  1989  psychological  evalution  performed  on  four  (4) 
separate  dates  (which  had  not  been  released  to  Holliston  until 
this  hearing  via  subpoena)  Dr.  Norman  writes: 

There  has  been  long-term  differences  of  opinion 
between  David's  parents  and  the  schools 
regarding  his  needs  and  the  services  offered 
him.  In  particular,  it  has  been  the  opinion  of 
both  Learning  Prep  and  the  Holliston  Schools 
that  he  has  significant  emotional  problems  that 
interfere  with  their  efforts  to  work  with  his 
learning  difficulties  and  to  provide  a  healthy 
social  atmosphere.  David  is  seen  as  an  extreme 
loner,  not  making  any  significant  relationships 
at  school.  He  is  scapegoated  at  school  and 
this  has  become  increasingly  hard  for  the 
school  staff  to  watch  without  grave  concerns 
over  David's  welfare.  After  discussing  the 
referral  with  both  the  school  and  his  parents, 
we  agreed  on  a  series  of  meetings  to  evaluate 
his  current  emotional  needs... 
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The  current  interest  in  David  focuses  on 
whether  or  not  there  are  significant  emotional 
issues  that  are  not  being  currently 
addressed.  The  view  from  personnel  working 
with  David  in  the  schools  is  that  he  needs 
treatment  because  of  extreme  social  isolation, 
being  scapegoated  and  inappropriate 
verbalizations  and/or  social  behavior.  His 
parents  view  him  as  primarily  learning  disabled 
and  that  these  needs  have  not  been  addressed  to 
the  fullest.  There  is  minimization  of  his 
emotional  concerns,  although  they  are  well 
aware  of  his  social  isolation  and 
awkwardness.  In  part  the  dispute  between  his 
parents  and  school  is  a  product  of  adversarial 
communica-ion  and  a  reluctance  for  the  school 
to  be  able  to  get  feedback  from  any  psychiatric 
evaluation  or  treatment  of  David,  therefore  not 
knowing  what  the  true  extent  of  his  emotional 
problems  or  difficulties  might  include... 

Current  Testing  Data;  The  findings  of  the 
current  Rorschach  were  virtually  identical  to 
those  of  6/26/86  i.e.,  limited  emotional 
responsivity ,  isolation,  immaturity  but  no 
clear  signs  of  a  thought  disturbance,  current 
suicidality,  depression  or  fragmentary 
imagery. . . 


David  may  have  already  learned  that  it  is  best 
to  follow  a  simple,  repetitive,  and  dependent 
life  pattern  where  he  avoids  self  assertion  and 
autonomous  activities,  and  strives  to  distance 
himself  from  the  normal  social  aspirations  of 
adolescence.  Disengaging  from  the  rewards  of 
active  peer  relationships,  he  is  likely  to  be 
seen  by  age-mates  as  an  apathetic  and,  perhaps, 
asocial  teenager.  By  significantly  restricting 
so  many  potentially  gratifying  social  and 
emotional  involvements,  he  may  drift  into  an 
increasingly  troublesome  pattern  of  peer 
isolation  and  familial  dependency... 

Diagnostic  Impression:  The  last  personality 
evaluation  was  conducted  without  information  of 
David's  cognitive  or  learning  disability 
status,  which  was  being  evaluated  in  a  separate 
clinic.  The  current  evaluation  points  to 
identical  issues,  i.e.,  impaired  social 
development  without  psychotic  features.  What 
clarifies  some  of  his  functioning  is  the  nature 
of  his  cognitive  functioning  and  the  degree  of 
his  learning  disabilities.    Overall,  David's 
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intellectual  functioning  is  in  the  low  average 
range  to  borderline  range  with  significant 
language/comprehension  and  organizational 
disabilities.  This  cognitive  profile  has 
significantly  contributed  to  David's  difficulty 
in  reading  other  people,  understanding  social 
meaning  and  nuances.  Even  though  he  has  made 
progress  in  regards  to  some  of  the  learning 
concerns,  he  is  still  disabled  and  has  not  been 
able  to  expand  or  generalize  his  gains  into  the 
interpersonal  realm. . . 

He  does  not  appear  to  suffer  from  Axis  I 
emotional  concerns  (depression,  anxiety,  etc.) 
indicating  that  there  is  little  leverage  or 
motivation  for  him  to  change  his  coping  or 
personality  style.  David  was  not  aware  fully 
of  his  cognitive  limitation  or  difficulties, 
indicating  in  conversation  that  he  wanted 
harder  classes  and  to  attend  college. 

SCHOOL'S  PROPOSED  PROGRAM 

Holliston  proposes  a  502.4  substantially  separate  prototype 
program  for  David.   Under  this  IEP,  David  would  receive  all  of 
his  academic  classes  -  Reading,  English,  Math,  Science,  Social 
Studies  and  Keyboard  Computer  -  within  Holliston  High  School's 
(HHS)  Integrated  Resource  Program  (IRP).   David  would  receive 
pragmatic  language  therapy  twice  weekly.   He  would  also  receive 
counseling  once  weekly.   David  would  be  mainstreamed  into  regular 
education  for  non-academic  classes. 

The  IRP  consists  of  four  (4)  rooms  at  HHS.   Different 
special  education  teachers  teach  different  special  education 
classes.   When  the  bell  rings  at  HHS,  IRP  students  move  between 
classes,  just  as  regular  education  students  do.   The  IRP  is  a 
language-based  special  education  program.   Classes  are  built 
around  language  processing,  language  synthesis  and 
receptive/expressive  language  skills,  which  are  embedded  in  the 
way  IRP  teachers  instruct  their  academic  subjects.  A  multi- 
sensory  mode  of  instruction  is  employed.   The  student  to  teacher 
ratio  varies  from  3:1  to  7:1,  depending  upon  the  class.   David 
has  a  total  of  four  (4)  teachers  -  two  (2)  for  his  academic 
subjects  plus  his  speech-language  therapist  and  his  computer 
keyboard  teacher.   All  teachers  are  appropriately 
certified/licensed  either  in  moderate  special  needs  or  speech- 
language  pathology. 

(See  Testimony,  Dr.  Reed;  P-l;  S-13,  41). 
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FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the 
evidence  presented,  that  David  is  a  student  with  special 
education  needs,  as  defined  under  state  and  federal  statues  and 
regulations.   The  areas  of  dispute  are  those  listed  under  ISSUES 
IN  DISPUTE  above. 

Based  upon  two  full  days  of  oral  testimony,  the  written 
documentation  introduced  into  evidence,  and  a  review  of  the 
applicable  law,  I  conclude: 

I.  That  the  process  of  David's  termination  at 
Learning  Prep  School  and  Holliston's 
response    to    said    termination    were 
appropriate  and  done  in  accordance  with  the 
regulations ; 

II.  That  Holliston's  proposed  IEP  for  David  for 
the  1989-90  school  year  appropriately 
addresses  his  special  education  needs  so  as 
to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive 
educattonal  environment; 

III.  That  a  therapy/counseling  component  and 
communication  between  David's 
therapist/counselor  and  his  in-school 
service  providers  is  an  essential  element 
of   David's   IEP   in   order   for   David   to 
maximize  his  educational  development; 

IV.  That  Holliston  has  been  in  substantial 
compliance  with  the  regulations,  given  the 
circumstances  of  this  case. 

My  analysis  follows. 


I. 

I  conclude  that  David's  termination  from  Learning  Prep 
School  was  appropriate  and  done  in  accordance  with  the 
regulations.   Parents  had  been  on  notice  for  at  least  one  year 
that  David's  continued  placement  at  LPS  was  conditional  upon  his 
receiving  therapy  and  communications  between  the  therapist  and 
LPS.   Parents  had  had  ample  opportunity  to  pursue  therapy  for 
David  and  fulfill  LPS ' s  conditions  with  at  least  three  (3) 
therapists  -  Dr.  Mitchell,  Dr.  Beck,  and  Dr.  Norman  -  but  failed 
to  do  so.   When  LPS  finally  notified  Parents  on  April  25,  1989  of 
its  intention  to  terminate  David's  placement  at  LPS,  it  allowed 
David  to  continue  for  two  (2)  additional  months  at  LPS,  so  that 
he  could  complete  the  1988-89  school  year  there  (P-56;  S-12). 
All  requirements  of  the  Regulations  For  The  Approval  Of   Private 
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Special  Education  Schools  To  Serve  Publically  Funded  Students 
(603  CMR  18.00)  for  the  termination  of  a  student  under  603  CMR 
18.08(7)  were  complied  with  by  LPS.   (See  testimony  Ms.  Rosoff). 

Similarly,  I  conclude  that  Holliston's  response  to  LPS '  s 
termination  of  David  was  appropriate  and  done  in  accordance  with 
the  regulations.   Holliston  scheduled  and  utilized  the  LPS 
termination  meeting  at  LPS  on  May  9,  1989  for  David's  team 
meeting  for  his  1989-90  IEP  and  appropriately  notified  Parents  of 
this  meeting  both  in  writing  and  via  telephone  conversation. 
(See  S-12;  Testimony,  Dr.  Reed).   The  fact  that  Parents  refused 
to  attend  this  termination/team  meeting  (P-59;  S-14)  does  not 
vitiate  its  validity.   Further,  the  IEP  developed  by  Holliston 
for  David's  1989-90  school  year  continues  to  provide  the  same 
type,  quantity  and  quality  of  small  class,  language-based, 
special  education  programming,  as  David  received  at  LPS.   (See 
Testimony,  Dr.  Reed;  Ms.  Rosoff;  P-l,  S-7,  13,  22). 


II. 

I  conclude  that  Holliston's  proposed  IEP  for  David  for  the 
1989-90  school  year  appropriately  addresses  his  special  education 
needs  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 

As  noted  under  PROFILE  OF  STUDENT  above,  David  made  progress 
academically  at  Holliston,  prior  to  his  placement  at  LPS,  and 
these  Holliston  placements  were  less  intensive  than  a  502.4 
substantially  separate  special  education  program  (Testimony,  Dr. 
Reed).   Given  his  cognitive  potential  and  degree  of  language 
disability,  David's  reading  progress  of  almost  three  (3)  years, 
over  only  a  two  (2)  year  period  while  in  Holliston,  from  a  2.9 
grade  level  when  beginning  the  sixth  grade  to  a  5.8  grade  level 
several  months  into  his  eighth  grade  year  is  quite  remarkable. 
Similarly,  as  also  noted  under  PROFILE  OF  STUDENT  above,  David 
made  progress  academically  at  LPS  during  his  two  (2)  years  there, 
demonstrating  significant  growth  in  most  areas  tested.   These 
results  are  a  tribute  both  to  the  Holliston  and  LPS  special 
education  programs,  as  well  as  David's  motivation  and  desire  to 
succeed. 

I  conclude  that  Holliston's  1989-90  IEP  described  in 
SCHOOL'S  PROPOSED  PROGRAM  above,  provides  David  with  the 
language-based  special  education  program  and  the  small  group 
instruction  necessary  and  recommended  for  David  to  be  able  to 
continue  to  make  academic  progress.   (S-27;  Testimony,  Ms. 
Rosoff;  Dr.  Reed).   I  specifically  note  the  testimony  of  Ms. 
Rosoff,  that  David's  academic  needs  are  not  so  unique  that  they 
cannot  be  addressed  in  an  appropriate  502.4  educational  setting; 
and  that,  from  an  academic  point  of  view,  the  Holliston  IEP  with 
its  small  classes  and  structured  academic  program  can  succeed. 
Ms.  Rosoff,  as  Director  of  LPS  where  David  has  been  educated  and 
tested  over  the  past  two  (2)  years,  has  the  best  perspective  to 
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appraise  David's  present  functioning  level  and  the  current  type 
of  educational  program  that  will  be  most  efficacious  for  David. 
I  note  that  Parents  did  not  dispute  or  rebut  the  recommendations 
of  MGH,  Ms.  Rosoff  or  Dr.  Reed  for  small  grouped,  language-based 
special  education  programming  for  David.   I  also  note  that 
Parents  proposed  no  alternative  educational  program  or  placement 
for  David  at  this  hearing. 


III. 

The  central  issues  in  dispute  in  this  case  are  whether  David 
should  receive  therapy/counseling;  and  whether  David's 
therapist/counselor  should  communicate  with  his  in-school  service 
providers  in  order  to  maximize  his  educational  potential.   While 
Parents  have  acknowledged  that  David  would  benefit  from  therapy 
(S-l),  all  recent  attempts  to  establish  a  program  of  counseling 
or  therapy  with  three  psychologists  have  failed.   (See 
STATEMENT/HISTORY  OF  THE  CASE  above;  P-41 , 52 ; S-9 , 16 ) .   As  Parents 
have  written  in  their  closing  statement: 

The  stumbling  block  has  been  and  continues  to  be 
the  information  transmitted  by  the  licensed 
clinical  psychologist  to  David's  school  system. 
David's  right  to  confidentiality  with  his 
therapist  supersedes  the  right  to  know  of  the 
school  system  and  no  psychologist  should  be  given 
carte  blanche  rights  to  discuss  a  client  with  a 
school  system  at  will  and  to  suggest  and  answer 
questions  of  an  educational  nature  without 
permission  -  in  this  case  -  of  David. 

The  B.  family  feels  automatic  rights  of  a 
therapist  to  divulge  what  his  client  has  told  him 
"under  the  umbrella  of  educational  issues"  is 
wrong  and  improper. 

Parents  have  made  it  clear  throughout  the  documentation 
introduced  into  evidence  that  they  wish  Holliston  to  pay  for 
David's  therapy  and  transportation  to  and  from  such  therapy. 
(See  P-28,58;S-2,12, 39;  Testimony,  Dr.  Reed). 

If  David  were  in  private  therapy  without  school  involvement, 
Parents  would  have  the  right  to  prohibit  the  transmittal  of 
information  from  David's  therapist  to  David's  school.   However, 
this  is  not  a  case  about  patient-therapist  confidentiality. 
Every  professional,  who  has  interacted  with  or  observed  David  and 
who  has  testified  at  this  hearing,  has  testified  extensively 
regarding  David's  inappropriate  social  behaviors  and  inability  to 
properly  communicate,  which  have  impacted  upon  his  ability  to 
interact  with  his  peers  in  any  meaningful  way,  have  caused  him  to 
become  extremely  isolated  and  socially  ostracized,  have  caused 
him  to  frequently  get  into  trouble  with  his  teachers,  and  have 
caused  him  to  have  extremely  fragile  self  esteem.   (See  Testimony 
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of  Ms.  Rosoff,  Ms.  Banks,  Ms.  Okstein,  Dr.  Reed;  P-81,82,83, 
84, 85, 87 , 89, 90) .   Each  of  these  education  professionals  also 
testified  that  it  is  imperative  for  David  to  receive  some  type  of 
psychological  services  and  for  the  educational  personnel 
providing  services  for  David  to  be  able  to  consult  with  such 
psychologist  in  order  to  maximize  David's  educational 
development.   This  testimony  stands  totally  unrebutted  by 
Parents.   Dr.  Norman  has  indicated  there  has  been  virtually  no 
social  or  emotional  growth  between  David's  1986  and  1989 
psychological  evaluations.   (See  PROFILE  OF  STUDENT  above;  S-26, 
28).   The  primary  reason  Holliston  originally  placed  David  at  LPS 
in  1987  was  to  give  him  a  fresh  start  in  a  new  social  environment 
with  new  peers  (Testimony,  Dr.  Reed).   Now  David  has  been 
terminated  from  that  placement,  because  of  the  same 
social/behavioral  problems  he  had  experienced  in  Holliston.   The 
evidence  clearly  demonstrates  that  David's  social/emotional/ 
behavioral  dysfunction  impacts  upon  his  education. 

More  specifically  for  the  determination  of  this  appeal,  the 
purpose  of  any  school  system  providing  therapy  or  counseling 
under  the  IEP  of  a  special  education  student,  either  provided  by 
public  school  personnel  or  an  outside  consultant,  is  because  such 
counseling  or  therapy  is  considered  a  related  educational 
service,  necessary  for  the  achievement  of  the  short  and/or  long 
term  objectives,  specified  in  the  student's  IEP  (603  CMR  28.00 
Par.  503)  and  required  to  assist  the  student  to  benefit  from 
special  education  (20  U.S.C.  s. 1401(a)  (17  )  ;  34  CFR  s. 300. 13).   No 
school  system  is  going  to  pay  for  the  outside  therapy  of  a 
special  education  student,  designed  to  help  that  student  achieve 
specified  educational  objectives  and  to  benefit  from  his  special 
education,  and  then  be  prohibited  from  receiving  any  information 
or  communication  whatsoever  from  the  private  therapist,  regarding 
what  the  therapist  perceives  as  the  student's  needs,  and  how  the 
public  or  private  school  might  best  work  with  the  student  to 
address  these  needs  and  obtain  maximum  benefit  from  his  special 
education.   Such  a  situation  would  defeat  the  School's  sole 
purpose  in  providing  or  paying  for  such  related  services  for  its 
student  in  the  first  place.   Based  upon  the  facts  presented  in 
this  case,  it  is  plain  that  any  type  of  therapy,  in  isolation,  is 
not  going  to  maximize  David's  educational  development  in  school. 

It  is  abundantly  clear  from  the  totality  of  documentation 
submitted  into  evidence  and  the  testimony  of  Ms.  Rosoff  and  Dr. 
Reed,  that  LPS  and  Holliston  had/have  no  design  upon  breaching 
the  confidentiality  of  David's  and  his  therapist's  discussion  in 
therapy,  nor  to  intrude  upon  any  therapeutic  relationship  David 
may  develop  with  his  therapist.   What  LPS/Holliston  desired  and 
Holliston  now  desires  is  a  flow  of  information  between  the  school 
and  therapist  and  the  therapist  and  the  school.   LPS/Holliston 
wished/wishes  to  be  able  to  communicate  information  to  the 
therapist  about  the  behaviors  David  exhibited  in  school,  how  the 
school  was  dealing  with  them  and  the  results  they  were 
obtaining.   LPS/Holliston  also  wanted/wants  to  be  able  to  receive 
communication  and  information  from  the  therapist  about  what 
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strategies  or  techniques  might  work  for  David  in  school,  and  how 
best  to  utilize  these  strategies  and  techniques  to  help  David 
progress  socially,  behaviorally  and  emotionally  in  school  with 
both  his  peers  and  his  teachers. 

It  is  also  clear  that  LPS  and  Holliston  were  quite  willing 
to  limit  the  communications  from  David's  therapist  to  only  one 
contact  person  at  each  school  -  Ms.  Rosoff  at  LPS  and  Dr.  Reed  at 
Holliston.   Only  these  people  would  be  able  to  access  David's 
therapist.   Now,  with  LPS  no  longer  an  option,  Dr.  Reed  would 
become  the  only  contact  person.   (See  Testimony,  Dr.  Reed;  Ms. 
Rosoff;  S-8).   It  is  also  abundantly  clear  that,  consistent  with 
the  rates  established  by  the  Massachusetts  Rate  Setting 
Commission,  Holliston  has  always  been  willing  to  fund  any 
evaluation  and  therapies  for  David,  as  well  as  his  transportation 
to  and  from  the  therapist,  as  long  as  such  therapy  were  part  of 
David's  IEP  as  a  related  service,  and  the  school  could  give  and 
receive  communications  and  information  from  such  therapist, 
regarding  how  best  to  address  David's  social,  behavioral  and 
emotional  needs  in  school. 

In  his  most  recent  psychological  evalution  of  David  (S-28) 
Dr.  Norman  recommends: 

1)  Conventional  "talking"  therapies  not  be  used  to  address 
David's  primary  problems  that  make  it  difficult  for  him  to  relate 
with  other  people.   A  more  direct  approach  to  his  impaired  social 
development  would  be  for  him  to  be  taught/tutored  in  the 
pragmatics  of  language.   In  combination  with  behavioral 
strategies,  he  could  learn  how  to  approach  people  and  converse 
without  immediately  drawing  attention  to  himself. 

2)  Group  activities  and  therapy  with  other  children  with 
interpersonal/communication  disorders . 

3)  Long-term  thought  and  planning  to  begin  regarding 
vocational  adjustment  and  autonomous  self-care  skills.   David 
will  need  vocational  training  to  find  career  training  that  fits 
his  learning  abilities  and  interest.   Given  his  isolation  and 
dependency  on  his  family,  it  may  be  difficult  for  him  to  become 
independent  and  self  sufficient. 

4)  A  meeting  between  the  parties  to  discuss  Dr.  Norman's 
report,  with  a  goal  being  that  the  parties  come  to  some  joint 
decision  on  how  best  to  proceed  regarding  David. 

Based  upon  the  evidence  presented,  I  conclude  that  the 
pragmatic  language  therapy,  behavioral  strategies,  group 
activities/therapy  and  vocational  planning  delineated  by  Dr. 
Norman  above  are  necessary  related  service  components  of  David's 
current  IEP,  if  the  totality  of  David's  special  education  needs 
are  to  be  appropriately  addressed,  so  as  to  assure  his  maximum 
possible  educational  development.   I  further  conclude  that  this 
type  of  communication  and  information  sharing  between  Holliston 
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and  David's  therapist  is  essential,  if  these  related  services  are 
to  be  successfully  integrated  into  David's  educational 
experience.   Finally,  I  conclude  that  communication/information 
sharing  between  therapist  and  school  is  a  part  of  said  therapies 
in  order  for  such  therapies  to  be  considered  a  related  special 
education  service,  and,  therefore,  a  school  financial 
responsibility. 

I  cannot  order  Parents  to  accept  any  educational  program  or 
related  special  educational  services  that  they  refuse  to 
accept.   However,  given  the  instant  situation,  I  cannot  order  the 
school  system  to  fund  any  therapy  or  services  for  David  done  in 
isolation  and  to  which  the  school  has  no  access,  because  it  could 
not  be  considered  a  related  special  education  service.   Until 
there  is  a  sharing  of  information,  some  joint  effort  and  some 
sense  of  a  commonality  of  purpose,  David  will  never  achieve  his 
maximum  possible  educational  development.   Based  upon  the 
evidence  presented  at  this  appeal,  Parents  must  bear  the 
responsibility  for  such  an  unfortunate  situation. 


IV 

Parents  presented  a  list  of  fifteen  (15)  alleged  issues  of 
non-compliance.   Because  Parents  refused  to  testify,  no  testimony 
was  forthcoming  in  support  of  these  allegations.   Thus,  the  only 
evidence  regarding  these  allegations  comes  from  the  documentation 
or  from  testimony  of  LPS  or  Holliston  personnel.   I  have 
carefully  reviewed  the  fifteen  (15)  allegations  and  whatever 
evidence  is  available,  as  it  pertains  to  them.   I  conclude  that 
in  each  instance  of  alleged  non-compliance:   1)   There  was 
substantial  compliance  by  Holliston  with  the  regulations;  2) 
Non-performance  or  non-implementation  resulted  from  lack  of 
Parental  consent  or  action;  3)  The  disputes  between  Holliston  .and 
Parents  resulted  in  Holliston 's  lack  of  agreement  with  Parental 
wishes  but  did  not  result  in  non-compliance  with  the  regulations; 
or  4)  The  issues  involved  Parents  and  parties  other  than 
Holliston.   I  conclude  that  Parents  have  not  proven  that 
Holliston  has  not  complied  with  the  applicable  special  education 
regulations. 
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IN  RE:   CHAD  B.  BSEA  #89-1961 


DECISION 


This  Decision  is  issued  pursuant  to  M.G.L.  Ch.  30A,15,71B, 
20  U.S.C.  1401  through  1461,  29  U.S.C.  794  and  the  regulations 
promulgated  thereunder.  A  hearing  was  held  in  the  above-entitled 
matter  on  August  24,  1989,  at  the  Athol-Royalston  Regional  High 
School  in  Athol,  MA.  Those  present  for  all  or  part  of  the 
proceedings  were: 

Ms.  B.  -Mother 

Norma  Shields       -Director  of  Education,  Eagle 

Hill  School 
Thomas  Miller       -Resource  Teacher,  Athol  High 

School 
Susan  Tallman       -Resource  Teacher,  Athol  Junior 

High  School 
Robert  Monroe       -School  Psychologist-Athol 
Deborah  Anderson    -Attorney  for  School 
Robin  Luberoff      -Attorney  for  Parent 

Lindsay  Byrne       -Hearing  Officer,  BSEA 

The  official  record  of  the  hearing  consists  of  documents 
submitted  by  the  Parent  labelled  P-l  through  P-19,  Exhibits 
introduced  by  the  School  marked  S-l  through  S-7,  and 
approximately  8  hours  of  recorded  oral  testimony.  Both  parties 
submitted  written  closing  arguments.  They  were  received  on  August 
28,  1989  and  the  hearing  closed  on  that  date.  Due  to  the  imminent 
start  of  the  school  year  the  parties  agreed  to  abide  by  an 
interim  oral  decision.  That  decision,  finding  for  a  502.5 
placement  for  the  1989-1990  school  year,  was  communicated  to  the 
parties  on  August  31,  1989  and  memorialized  on  September  1,  1989. 

ISSUES  PRESENTED 

1.  Are  the  parents  entitled  to  retroactive  reimbursement  of 
expenses  associated  with  their  unilateral  placement  of  Chad  at 
the  Eagle  Hill  School  from  September,  1988  through  June,  1989? 

2. A.  Is  the  502.4  IEP  proposed  by  Athol  reasonably  calculated  to 
ensure  the  maximum  feasible  development  of  Chad's  educational 
potential  in  the  least  restrictive  setting  during  the  1989-1990 
school  year? 
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3.  If  not,  is  a  residential  placement  at  the  Eagle  Hill  School 
the  least  restrictive,  appropriate  educational  program  for  Chad 
for  the  1989-1990  school  year? 

PARENTS'  POSITION 

Athol  failed  to  develop  and  offer  an  appropriate  IEP  for 
Chad  for  the  1988-1989  school  year.  The  last  proposed  IEP  expired 
in  October,  1988.  The  school,  the  parents  and  the  hearing  officer 
agreed  that  the  placement  identified  therein  was  inappropriate. 
The  school  never  offered  an  alternative  program.  Thus  the  parents 
were  forced  to  make  a  unilateral,  private  placement  for  which 
they  are  entitled  to  be  reimbursed. 

The  placement  offered  by  Athol  for  the  1989-1990  school  year 
is  essentially  the  same  as  that  found  inappropriate  in  1988-1989. 
It  does  not  meet  the  educational  recommendations  of  expert 
evaluators  and  does  not  offer  services  designed  to  meet  Chad's 
unique  learning  needs.  Chad  needs  residential  educational 
programming  due  to  a  complex,  interlocking  set  of  learning, 
language,  behavior,  and  social  difficulties.  The  Eagle  Hill 
School  offers  a  residential  educational  program  which 
appropriately  addresses  Chad's  many  needs  and  in  which  he  has 
been  successful  in  the  past. 

SCHOOLS'  POSITION 

The  School  was  not  obligated  to  develop  an  IEP  running  from 
October,  1988,  through  June,  1989,  because  a  hearing  officer 
ordered  it  only  to  make  a  referral  to  an  out-of-district  program, 
which  was  done.  There  is  no  evidence  to  support  a  finding  for 
residential  educational  programming  for  Chad.  The  recommendations 
of  all  the  expert  evaluators  can  be  met  within  the  Athol  High 
School  Resource  Program.  Eagle  Hill  School  is  not  an  approved 
provider  of  special  education  services  under  Chapter  766. 

SUMMARY  OF  THE  EVIDENCE 

There  is  substantial  agreement  about  Chad's  learning  profile 
and  extensive  exposition  of  his  educational  needs  in  the  record 
including,  most  pertinently,  in  the  decision  issued  last  year 
after  a  hearing  brought  by  the  same  parties.  (See  P-8)  Therefore 
the  discussion  concerning  Chad's  unique  learning  characteristics 
will  be  brief.  By  agreement  of  the  parties  the  controversy  here 
centers  on  which  of  the  proposed  placements  is  the  most 
appropriate  one  for  Chad. 
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1.  Chad  is  a  fourteen  year  old  ninth  grader  who  has  been 
receiving  special  education  assistance  since  kindergarten.  He 
functions  in  the  low  average  range  of  cognitive  abilities  with 
learning  disabilities  and  a  severe  language  impairment, 
particularly  in  the  area  of  auditory  processing.  He  is  extremely 
distractable  and  has  taken  some  anti-hyperactivity  medication  in 
the  past  with  mixed  success.  His  behavior  is  frequently 
obstructionist,  testing,  aggressive,  and  resistant.  Overall  Chad 
is  functioning  academically  four  to  six  years  below  his  grade 
placement.  His  language  skills  are  similiar  to  those  expected  of 
a  typical  seven  year  old.  (P-5 , 6 ,8, 15 , 16;  Ms.  B.  ,  Sheilds) 

2.  Chad  requires  a  structured,  integrated,  language  based 
educational  program  with  the  following  characteristics: 

a.)  small  group,  individualized  academic 
instruction  using  a  multi-sensory/ 
multi-modal  approach; 

b.)  daily  individual  or  small  group  tutorial 
sessions  designed  to  address  particular 
language  laden  deficit  areas; 

c.  )  individual  and  small  group  speech  and 
language  therapy  three  to  five  times 
per  week; 

d. )  a  consistent,  positive,  behavior 
management  program  throughout  the 
school  day; 

e.)  a  weekly  social  skills  learning  group; 

f.)  weekly  individual  therapy. 

P-4*,5,6,8,15,16. 


*I  note  that  P-4A,  an  addendum  to  a  report  of  psychiatric 
evaluation  conducted  in  November  and  December,  1988,  by  Daniel 
Connor,  M.D.  purports  to  contain  a  specific  recommendation  for 
residential  educational  programming.  My  review  of  the  report  in 
its  entirety  reveals  that  the  recommendation  is  not  based  on  any 
unique  learning  needs  exhibited  by  Chad,  or  particuliar 
residential  characteristics  of  the  Eagle  Hill  program,  and  was 
made  by  a  psychiartrist  rather  than  an  educational  expert  just 
prior  to  the  hearing  in  this  matter.  Therefore  I  accord  this 
recommendation,  standing  alone,  minimal  weight. 
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3.  The  IEP  proposed  by  Athol  prior  to  the  one  at  issue  here  was 
the  subject  of  a  BSEA  hearing  as  well.  That  IEP  (P-2)  called  for 
Chad's  placement  in  a  502.4  Resource  program  at  Athol  Junior  High 
School.  The  IEP  expired  in  October,  1988.  (P-2)  During  the 
October,  1988,  hearing  concerning  that  IEP  all  parties  agreed 
that  the  proposed  IEP  was  inappropriate  for  Chad.  The  Hearing 
Officer  so  found,  and  on  December  8,  1988  ordered  Athol  to 
"immediately"  make  a  referral  to  the  only  program  about  which 
there  was  evidence  at  the  hearing  that  appeared  could  possibly 
meet  Chad's  educational  needs:  Lancaster.  (P-8) 

Between  the  date  of  the  hearing  and  the  decision,  Athol  '  s 
proposed  IEP  expired.  Chad  was  not  offerd  interim  educational 
services.  Chad  attempted  to  attend  the  program  all  parties  agreed 
was  inappropriate  for  him.  His  behavior  at  school  became 
unmanageable.  He  received  many  disciplinary  warnings,  and 
eventually  was  suspended  from  school.  (Ms.B,  P-13)  Athol  then 
filed  a  CHINS  petition  in  the  local  District  Court  (P-12).  There 
is  no  evidence  that  Athol  tried  to  modify  Chad's  educational 
program,  or  to  locate  a  more  appropriate  one,  during  this  time. 
At  the  CHINS  hearing  Ms.  B.  was  told  unless  Chad  could  control 
his  behavior  at  school  he  would  be  removed  from  parental  custody. 
(Ms.  B.)  The  parents  immediately  enrolled  Chad  at  the  Eagle  Hill 
School  where  he  had  been  a  summer  student.  (Ms.  B.;  Shields) 

4.  Pursuant  to  the  BSEA  decision  issued  on  December  8,  Athol  did 
make  a  referral  to  the  Lancaster  program  on  Chad's  behalf. 
Lancaster  staff  visited  Chad  at  Eagle  Hill  at  the  end  of  January, 
1989.  Lancaster  staff,  Athol  staff  and  the  parents  met  in  March, 
1989,  to  discuss  the  possibility  of  Chad's  enrollment.  Lancaster 
staff  recommended  against  it  since  the  program  ended  upon 
completion  of  the  8th  grade,  which  would  allow  Chad  only  two 
months  in  the  program.  (Ms.  B.  )  There  is  no  evidence  that  Athol 
made  any  other  referrals  during  this  time. 

5.  The  next  contact  the  special  education  staff  had  with  Chad  and 
his  parents  was  the  reconvening  of  the  Team  on  May  16,  1989. 

The  Team  considered  the  results  of  the  evaluations  ordered 
by  the  Hearing  Officer  in  December,  1988.  Those  evaluations 
(P-4,5,6)  corroborated  earlier  reports  of  Chad's  learning 
strengths  and  weakness  and  made  programmatic  recommendations 
essentially  similar  to  those  set  out  in  the  BSEA  decison.  (P-8). 
The  Team  discussed  Chad's  performance  at  the  Eagle  Hill  School 
since  November,  1988.  The  Team  did  not  discuss  any  services  or 
programs  that  Athol  might  design  for  Chad  for  the  1989-1990 
school  year.  (Ms.  B;  Shields;  Miller)  Mr.  Miller,  the  Resource 
Teacher  at  Athol  High  School  testified  that  Ms.  Ambrozy,  then  the 
Director  of  Special  Education,  told  him  after  the  Team  meeting  to 
write  up  an  IEP  for  his  Resource  Program,  which  he  did. 
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6.  Mr.  Miller  described  the  proposed  program  at  the  hearing  as 
the  continuation  of  the  program  to  which  Chad  had  been  assigned 
at  the  Junior  High  School.  During  the  1989-1990  school  year  there 
would  be  seven  studetns  aside  from  Chad.  Six  of  the  studetns 
attended  the  program  in  1988-1989.  All  the  students  have 
cognitive  functioning  in  the  low-average  range  and  academic 
skills  that  range  from  the  second  to  the  sixth  grade  levels.  All 
are  expected  to  graduate  from  High  School,  obtain  a  job  and  live 
independently.  The  students  are  not  expected  to  progress 
academically  to  the  point  where  they  function  at  their 
chronolgocial  grade  level.  According  to  Mr.  Miller  all  the 
students  have  written  language  problems.  When  asked  if  the 
program  was  language  based,  Mr.  Miller  replied  that  it  was 
because  he  made  sure  everyone  understood  directions  and  he  taught 
survival  vocabulary  during  English  lesson. 

The  program  is  housed  in  its  own  15'  by  20'  classroom  next 
to  the  library.  The  students  are  taught  the  same  material  in  all 
the  major  subjects  since  they  have  generally  similiar  abilities. 
Generally  the  group  receives  academic  instruction  for  three 
periods  daily  and  two  daily  instruction  periods  of  activity  of 
daily  living  skills.  They  receive  daily  instruction  in  English 
(short  paragraphs,  forms,  applications)  math  (basic  workbooks, 
measurements,  time,  shopping),  history  (U.S.)  and  science  (most 
of  the  class  goes  out  to  a  mainstream  science  class  with  the 
classroom  aide) .  In  addition  the  class  has  pre-vocational 
training  which  involves  real  subcontracted  work  (packaging, 
refurbishing,  etc.).  That  class  is  availabe  to  students  aged  16 
and  older.  Woodshop,  art,  home  economics  and  work/study  are 
availabe  as  options.  A  small  reading  group  (six  students,  one 
teacher,  one  aide)  is  available  as  well  as  speech/language 
therapy  and  counseling.  Mr.  Miller  prefers  that  the  students 
complete  the  High  School  graduation  requirements  before  they 
engage  in  extensive  mainstream  activities.  (Miller) 

All  of  the  students  are  expected  to  follow  the  regular  high 
school  disciplinary  policy.  Mr.  Miller  handles  most  disciplinary 
incidents  internally.  There  are  no  specific  behavior  management 
techniques  in  place  for  the  entire  class.  Mr.  Miller  did  not 
expect  to  make  any  particular  modifications  to  the  program  were 
Chad  to  enroll  in  it.  (Miller) 

7.  Norma  Shields,  Director  of  Education  at  the  Eagle  Hill  School, 
described  the  educational  program  there.  Eagle  Hill  School  is  not 
a  Chapter  766  approved  private  school,  although  it  is  providing 
special  education  services  to  approximately  twenty  Massachusetts 
students  under  what  is  known  as  a  "sole-source  waiver".  There  are 
eighty-five  studetns  at  Eagle  Hill  ages  8-18  (10-18  in  1989- 
1990).  Two  are  day  students,  the  rest  are  residential.  The  school 
is  designed  for  students  who  have  average  to  above  average 
intellectual  potential  but  are  functioning  two  or  more  years 
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below  their  appropriate  grade  levels  in  one  or  more  academic 
areas.  Most  students  have  visual  and/or  auditory  perceptual 
difficulties,  short  attention  spans,  hyperactivity,  and  some 
secondary  emotional  problems  such  as  frustration,  anger,  lack  of 
self-esteem.  A  cognitive  behavioral  approach,  "Glasser ' s  Reality 
Therapy",  is  used  by  all  staff  with  all  students  throughout  the 
school  day.  A  consistent  behavioral  management  program  which  has 
clearly  delineated  negative  consequences  and  positive  rewards  is 
applied  to  all  students  in  all  school  settings.  Teachers  and 
other  staff  are  in  constant  communication  so  that  behavioral  and 
academic  expectations  are  consistent  from  class  to  class. 
(Shields) 

There  is  a  standardized,  language  based  academic  curriculum, 
e.g.  the  introduction  of  vocabulary  in  a  science  class  is 
approached  in  the  same  way  as  in  a  grammer  class.  Language 
learning  is  linguistically  based.  Classrooms  are  small,  8'xlO', 
and  sparsely  furnished  to  minimize  distractions.  There  is  never 
more  than  a  six  student  to  one  teacher  ratio  in  any  academic 
class.  Classes  are  grouped  homogenuosly  by  ability  level,  so  that 
teachers,  students  and  physical  locations  often  change  with  each 
academic  period.  Speech  and  language  therapy  and  counseling  are 
available.  (Shields) 

In  1988-1989  Chad's  academic  schedule  consisted  of  the 
following : 

Homeroom-  Showing  preparation  for  the 

day's  classes  and  completion 
of  homework. 

Tutorial-  One-to-one  reading  instruction 

emphasizing  vocabulary,  word- 
attack  skills,  linguistics, 
comprehension 

Math-  Review  of  arithmetic,  division, 

beginning  fractions 

English  Grammar-         Punctuation,  Capitalization, 

Parts  of  Speech 

Handwriting  (Nov. -Jan.)-  Visual  motor  integration  and 
Woodshop  (Jan. -June)-    Spatial  relationships 

Writing  Workshop-        Written  expressive  language 

with  expanded  simple  sentences, 
choice  of  words 
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Health  &  Physical 
Education- 
Circuits  (Jan. -June)-   Gross  motor  development  in 

a  one-to-one  session;  visual 
tracking,  attention  span, 
self  esteem 
Art  (Nov. -Jan. ) - 

Typing  ( Nov . -Jan . ) - 

Science  (Nov. -Jan. )- 

Geography  (Jan.-June)- 

Word  Processing  (Jan.-June)- 

There  are  nine  academic  periods  per  day.  A  similiar  school 
schedule  is  anticipated  for  Chad  for  the  1989-1990  school  year. 

Wake-up,  after-school  activities,  study-time,  and  dormitory 
activities  are  equally  structured.  The  behavior  management  plan 
and  therapeutic  premise  used  during  the  school  day  is  applied  in 
non-academic  activities  as  well.  The  teachers  have  a  daily  mid- 
morning  meeting  to  discuss  school  wide  issues.  There  are  regular 
lunch  and  after  school  meetings  with  different  groups  of  staff  to 
discuss  particular  students.  Last  year  Chad's  service  providers 
met  at  least  three  times  at  lunch  and  ten  times  after  school  to 
discuss  issues  pertaining  to  him.  (Shields). 

8.  When  Chad  entered  Eagle  Hill  school  as  a  residential  student 
in  November,  1988,  his  behavior  was  characterized  by  aggression, 
defiance,  obstructionism,  resistance,  negativism,  and  lack  of 
eye-contact  and  relatedness.  He  made  very  slow  initial  progress 
toward  more  appropriate  behavior.  Ms.  Shields  testified  that  in 
January,  1989,  several  changes  were  made  in  Chad's  program:  he 
changed  some  academic  classes  to  be  grouped  with  older  students 
since  he  was  able  to  ,  imitate  their  more  mature  behavior;  some 
classes  were  changed  to  ones  that  interested  him  more,  e.g. 
science  to  geography;  the  system  of  positive  notes  (one  component 
of  the  school-wide  behavior  management  program)  was  augmented 
through  a  group  tally  for  a  group  reward;  Chad's  dormitory 
arrangements  were  modified.  Soon  after  these  changes  Chad  began 
taking  Ritalin.  Shortly,  thereafter  Chad  began  steady  growth  in 
behavioral  control  and  academic  performance.  The  growth  was 
constant  from  January  to  June.  (Shields;  S-2,3) 
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FINDINGS  AND  CONCLUSIONS 

There  is  no  dispute  that  Chad  B.  is  a  student  with  special 
learning  needs  as  defined  in  M.G.L.  Ch.  71B  and  20  U.S.C.  1401  et 
seq. ,  and  is  thus  entitled  to  receive  a  free,  appropriate 
education.  The  issue  in  this  matter  is  which  of  the  proposed 
programs,  is  the  least  restrictive,  appropriate  program  for  Chad. 
The  overwhelming  preponderance  of  the  evidence  supports  a  finding 
that  a  day  educational  placement  (502.5)  at  the  Eagle  Hill  School 
is  the  least  restrictive  program  that  is  reasonably  calculated  to 
develop  Chad's  educational  potential  to  the  maximum  feasible 
extent.  Because  there  is  so  little  evidence  that  would  tend  to 
support  any  other  finding  the  discussion  will  be  brief: 

1.)  There  was  no  IEP  offered  to  Chad  for  the  period  November, 
1988,  through  June,  1989.'  The  prior  IEP,  never  accepted  in  any 
event,  had  expired  in  October,  1988.  Moreover,  the  school  agreed 
with  the  parents  that  the  placement  proposed  in  that  IEP  was 
inappropriate  for  Chad.  Yet  it  did  not  offer  any  other  placement. 
Instead  the  school  district  suspended  Chad  for  handicap-related 
behavior  while  he  attempted  to  attend  what  all  agreed  was  an 
inappropriate  placement  for  him.  Then  the  school  went  to  the 
local  district  court  on  a  CHINS  petition  seeking  to  have  Chad 
removed  from  school.  Even  at  that  juncture  Athol  did  not  offer  an 
alternative  appropriate  program  for  him.  It  is  very  difficult  to 
understand  Athol' s  abdication  of  responsiblity  in  this  matter. 
Fortunately  for  Chad  his  parents  were  able  to  find,  and  secure 
Chad's  admission  to,  an  appropriately  designed  educational 
program  at  the  Eagle  Hill  School.  While  a  residential  placement 
might  be  overly  restrictive  for  Chad,  Eagle  Hill  at  least  offered 
Chad  small  group  academic  instruction  in  a  therapeutic  milieu 
with  a  strong  behavior  management  component.  Athol  offered  him 
nothing. 

After  a  state  hearing  officer  found  Athol ' s  proposed 
placement  severely  deficient  and  ordered  Athol  to  make  a  referral 
to  another  program  which  "might"  be  appropriate,  Athol  still 
delayed.  No  IEP  resulted  from  this  referral.*  There  is  no 
evidence  that  Athol  looked  at,  inquired  about,  made  referrals  to, 
or  attempted  to  develop,  any  other  programs  for  Chad.  Athol '  s 
argument  that  it  was  in  full  compliance  with  the  BSEA  decision 
which  required  it  only  to  make  a  referral  to  a  program  and  not  to 


*I  note  that  when  the  next  IEP  was  developed  by  Athol  on  May  23, 
1989,  it  called  for  a  program  to  begin  on  August  1,  1989.  (P-l). 
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develop  an  IEP  is  disingenuous  at  best.  It  ignores  the  procedural 
requirements  of  Ch.  766  and  P.L.  94-142,  the  clear  dictates  of 
the  1st  Cir.  Court  of  Appeals  in  Town  of  Burlington  v.  Department 
of  Education,  736  F.2d  773  (1st  Cir.  1984)  aff'd.  471  U.S.  359 
(1985)  and  common  sense.  Had  the  parents  not  unilaterally  placed 
Chad  at  the  Eagle  Hill  School,  Chad  would  not  have  been  attending 
school.  Through  the  device  of  a  CHINS  petition  Athol  made  it 
clear  Chad  was  unwelcome  in  the  only  program  even  minimally 
available  to  him.  Athol  did  not  arrange  for  alternative  schooling 
and  thus  failed  to  meet  its  statutory  obligation  to  provide  free, 
appropriate  public  education  for  a  school-age  resident.  This  is 
one  of  the  clearest  cases  of  justifiable  self-help  to  come  before 
me  in  a  long  while.  The  parents  are  entitled  to  reimbursement  for 
all  expenses  incurred  related  to  Chad's  enrollment  as  a 
residential  student  at  the  Eagle  Hill  School  from  November,  1988, 
through  June,  1989,  since  Athol  failed  to  offer  any  alternate 
educational  program  during  this  time. 

Eagle  Hill's  status  as  an  unapproved  private  school  is  not  a 
bar  to  retroactive  reimbursement  where,  as  here,  no  appropriate 
IEP  has  been  offered  to  the  student  and  the  parents'  chosen 
alternative  is  manifestly  appropriate  for  the  student.  Amherst- 
Pelham  Regional  School  Comm.  v.  Department  of  Education,  37  6 
Mass.  480  (1978);  Jeffrey  C.  v.  Comm.  of  Education , 
Mass    (1989). 

2. A.  There  is  virtually  no  evidence  to  support  a  finding  that 
Athol  High  School's  Resource  Program  could  meet  Chad's  learning 
needs.  It  is  a  continuation  of  a  Junior  High  Resource  Program 
which  was  patently  inappropriate  for  Chad  (Tellman,  Miller,  P-8.) 
It  has  neither  individualized  nor  group-wide  behavior  management 
programs  as  recommended  by  expert  evaluators.  It  has  a  non- 
academic  focus  (ADL,PT)  which  no  evaluator  recommended  for  Chad 
and  in  which  Chad  could  not  fully  participate.  The  curriculum  is 
not  demonstrably  language  based.  There  was  no  indication  at  the 
hearing  that  Chad  would  receive  any  one-to-one  academic 
instruction.  It  is  in  a  setting  and  with  people  with  whom  Chad 
has  a  recent  history  of  failure.  Yet  the  testimony  established 
that  no  modifications,  adaptations,  or  additions  would  be  made  to 
the  already  established  program  to  suit  Chad's  individual 
learning  requirements.  (See  11  6.)  Indeed  the  tenor  of  all  the 
testimony  concerning  Athol ' s  proposed  placement  was  how  Chad 
would  "fit  into"  the  program,  rather  than  how  Athol  could  address 
Chad's  unique  needs.  The  evidence  indicates  that,  at  the  Team 
meeting  held  to  plan  for  Chad's  1989-1990  school  year,  there  was 
no  discussion  at  all  of  the  High  School  Resource  Program.  There 
was  no  discussion  of  any  placement  or  programmatic  options  for 
Chad.  There  was  no  discussion  of  necessary  educational  services. 
The  only  discussion  of  necessary  educational  services. The  only 
discussion  that  took  place  concerned  Chad's  then  current 
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performance  at  the  Eagle  Hill  School.  (Ms.  B.;  Miller)  Clearly 
then  there  was  no  individualized  planning  taking  place  at  that 
meeting,  and  apparently  very  little  thought  or  individualized 
decision-making  afterward.  It  is  clear  that  Athol  offered  Chad 
what  it  had,  rather  than  carefully  crafting  a  unique  educational 
program  to  meet  his  learning  needs  as  it  is  required  to  do.  It 
offered  Chad  a  package,  parts  of  which  it  was  already  on  notice 
were  specifically  inappropriate  for  Chad.  This  offer  (P-l) 
continued  Athol ' s  apparent  disregard  for  Chad's  learning  needs  as 
well  as  for  Athol 's  own  educational  and  legal  obligations. 
Therefore  I  find  that  the  1989-1990  502.4  IEP  proposed  by  Athol 
(P-l)  is  not  reasonably  calculated  to  provide  the  maximum 
feasible  educational  benefit  to  Chad  in  the  least  restrictive 
setting . 

B.  By  contrast,  the  educational  program  at  Eagle  Hill  appears  to 
closely  fit  Chad's  educational  requirements.  It  has  the  language- 
based,  linguistically  oriented  curriculum  consistently 
recommended  by  Chad's  evaluators.  It  offers  Chad  small  group 
classes  as  well  as  regularly  scheduled  individualized  tutorials 
in  weak  areas  such  as  reading  and  visual  tracking.  It  implements 
a  structured,  consistent  behavior  management  system,  applied 
even-handedly  to  all  studetns.  Speech  and  language  therapy  and 
counseling  are  available.  Perhaps  most  important  at  this 
juncture,  Eagle  Hill  staff  have  demonstrated  a  committment  to 
Chad  and  to  flexible  programming  to  meet  his  needs  and  interests 
(See  Discussion  of  programmatic  changes  at  118.)  that  Athol  has 
not.  As  a  result,  Chad's  behavioral  difficulties  have  ameliorated 
somewhat,  freeing  him  to  concentrate  on  improvement  in  academic 
performance  (Shields).  It  is  likely  that  Chad  will  continue  to 
improve  within  an  educational  program  closely  tailored  to  his 
needs.  Despite  the  fact  that  Eagle  Hill's  program  is  not  a  state- 
approved  provider  of  special  education,  special  education  is 
clearly  what  it  does  provide--that  is:  "specially  designed 
instruction. .. to  meet  the  unique  needs  of  a  handicapped  child"  34 
C.F.R.  300.14;  20  U.S.C.  1401  (16),  in  the  best  sense  of  that 
definition.  I  am  convinced  that  continued  placement  at  the  Eagle 
Hill  School  would  provide  the  maximum  feasible  educational 
benefit  to  Chad  in  the  next  year.  Given  the  stunning  failure  of 
Athol  to  otherwise  provide  for  the  specialized  educational 
programming  required  to  meet  Chad's  unique  learning  needs, 
placement  at  an  officially  unapproved  private  school  which  does 
indeed  provide  carefully  tailored  special  education  programming 
promotes  the  public  policy  objectives  underpinning  state  and 
federal  special  education  laws.  See  Doe  v.  Brookline,  722  F.2d 
910  (1st  Cir.  1983)  School  Committee  of  Burlington  v.  Department 
of  Education,  736  F.2d  773  (1st  Cir.  1984),  aff'd  471  U.S.  359 
(1985) . 
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While  the  parents  requested  residential  placement  at  the 
Eagle  Hill  School  for  the  1989-1990  there  is  insufficient 
evidence  to  support  Chad's  placement  in  the  most  restrictive  of 
settings.  (See  discussion  at  112)  Ms.  Shields  testified  that  Chad 
could  be  appropriately  served  in  a  day  program  as  long  as  his 
evenings  were  sufficiently  structured.  There  is  no  evaluative 
data  to  indicate  that  Chad  needs  instruction  on  a  twenty-four 
basis  in  order  to  learn.  The  preponderance  of  the  evidence 
demonstrates  that  a  day  educational  program  is  the  least 
restrictive,  appropriate  program  for  Chad. 

ORDER 

Athol  failed  to  offer  Chad  an  appropriate  special  education 
program  for  the  period  November,  1988  through  June,  1989. 
Furthermore,  the  502.4  IEP  developed  by  Athol  for  the  1989-1990 
school  year  is  not  reasonably  calculated  to  provide  the  maximum 
feasible  educational  benefit  for  Chad.  The  Eagle  Hill  School 
offered  Chad  the  least  restrictive,  most  appropriate  educational 
program  for  the  November,  1988  through  June,  1989,  period,  as 
well  as  for  the  1989-1990  school  year.  Therefore: 

1.  The  parents  are  entitled  to  retroactive  reimbursement  for  all 
out-of-pocket  expenses  incurred  as  a  result  of  Chad's  enrollment 
as  a  residential  student  at  the  Eagle  Hill  School  from  November, 
1988,  through  June,  1989.  Parents  shall  present  bills  for 
tuition,  transportation,  therapeutic  services,  etc.,  to  Athol 
within  30  days,  and  Athol  shall  reimburse  the  parents  within  the 
subsequent  thirty  days. 

2.  Within  thirty  days  of  this  decision  Athol  shall  develop  an  IEP 
calling  for  Chad's  placement  as  a  day  student  at  the  Eagle  Hill 
School  for  the  1989-1990  school  year.  The  IEP  shall  specifically 
address  services  and  goals  associated  with  Chad's  learning  needs 
as  set  out  in  1(2  of  this  decision. 

3.  Athol  shall  provide  daily  round-trip  transportation  to  Chad  to 
ensure  his  attendance  at  the  Eagle  Hill  School  for  the  1989-1990 
school  year. 

4.  Athol  shall  reimburse  the  parents  for  out-of-pocket  expenses 
incurred  by  them  as  a  result  of  their  unilateral,  anticipatory 
placement  of  Chad  at  the  Eagle  Hill  School  in  September,  1989. 
Such  reimbursement  shall  be  limited  to  day  student  tuition, 
transportation  expenses,  and  costs  a 


sucn  reimDursement  snail  De  limited  to  day  student  tuit 
transportation  expenses,  and  costs  associated  with  therapeuti 
educationally  related  services. 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:  CHAD  B.  AND  THE  ATHOL  PUBLIC  SCHOOLS        BSEA  #  89-1961 


NON  COMPLIANCE-DECISION 


On  October  4,  1989,  the  Bureau  of  Special  Education  Appeals 
issued  a  decision  finding  that  Athoi  had  failed  to  offer  Chad  an 
appropriate  Special  Education  Program  from  November  1988,  through 
the  date  of  the  decision.   The  Bureau  ordered  Athol  to  reimburse 
the  parents  for  all  out-of-pocket  expenses  associated  with  their 
unilateral  placement  at  an  appropriate,  private  school  for  that 
period.   To  secure  Chad's  placement  at  the  private  school,  his 
parents  took  a  home  equity  loan  to  cover  the  cost  of  the 
tuition.   The  parties  agree  on  the  aggregate  amount  of  parental 
expenditure  for  tuition,  transportation  and  related  costs.   They 
also  agree  that,  despite  the  Order  issued  on  October  4,  1989, 
Athol  has  not  reimbursed  the  parents  for  any  of  their  expenses. 
The  only  point  of  dispute  remaining  between  the  parties  is 
whether  the  parents  are  entitled  to  reimbursement  of  interest 
expenses  incurred  in  taking  out  a  loan,  the  proceeds  of  which 
were  used  to  advance  tuition  for  an  appropriate  special  education 
placement,  tuition  for  which  Athol  was  ultimately  found  liable. 
The  parents  argue  that  interest  is  reimbursable,  as  an  out-of- 
pocket  expense  necessarily  incurred  by  the  parents  to  secure  an 
appropriate  educational  placement.   The  school  argues  that 
interest  is  permitted  only  on  damage  awards,  not  on  costs,  and 
that  the  EHA  does  not  embrace  the  concept  of  damages. 

I  agree  with  the  school  that  damages,  as  the  term  is 
understood  in  the  context  of  personal  injury  law  for  example,  are 
not  recoverable  in  EHA  actions.   Thus,  the  Massachusetts  statues 
concerning  pre-  and  post- judgment  interest,  and  the  cases 
interpreting  them,  are  not  helpful  in  this  instance.   See ,  M.G.L. 
Ch.  231  §6.   However,  it  is  the  clear  intent  of  the  EHA  that 
handicapped  students  be  provided  a  free  public  education,  as  non- 
handicapped  students  are.   The  line  of  cases  interpreting  the 
congressional  mandate  pertaining  to  a  free  appropriate  public 
education  for  handicapped  students  has  explained  time  and  again 
that  parents  who  have  not  been  offered  an  appropriate  educational 
plan  for  their  disabled  child  by  the  the  responsible  school 
district,  are  entitled  to  be  reimbursed  by  that  school  district 
for  educational  expenses  incurred  by  them  on  the  child's 
behalf.   Town  of  Brookline  v.  Department  of  Education,  105  S.  Ct. 
1996  (1985);  Doe  v.  Brookline,  772  F.2d  910  (1st.  Cir.  1983); 
Amherst-Pelham  Regional  School  Committee  v.  Department  of 
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Education,  376  Mass.  480  (1978).  The  leading  cases,  supra , 
address  the  school  district's  responsibility  to  reimburse  parents 
tuition  charges  resulting  from  a  unilateral  placement  at  an 
appropriate  private  school.   However,  the  cases  uniformly  speak 
of  the  school  district's  obligation  to  make  the  parents  whole,  so 
that  the  appropriate  education  afforded  to  the  handicapped 
student  is  genuinely  "free"  as  contemplated  by  Congress.   When 
courts  have  upheld  parental  claims  for  reimbursement  of 
educational  expenses,  they  have  ordered  school  districts  to  fund 
the  "out-of-pocket  expenses,"  including  tuition,  incurred  by  the 
parents  as  a  result  of  the  school  district's  failure  to  offer  an 
appropriate  education  plan.   Courts  have  recognized  that  tuition 
is  not  the  only,  nor  perhaps  the  major,  expense  incurred  by 
parents  in  these  matters.   Thus,  courts  have  ordered  school 
districts  to  reimburse  parents  for  expert  witness  fees,  Katlan  by 
Thomas  v.  District  of  Columbia,  691  F.  Supp.  1539  (D.D.C.  1988); 
for  therapy  bills  and  transportation  expenses,  Doe  v.  Brookline, 
772  F.2d.  910  (1st  Cir.  1983);  and  even  to  compensate  parents  for 
their  expenditure  of  time  and  effort  in  securing  an  appropriate 
education.   Hurry  v.  Jones,  734  F.2d  879  (1st  Cir.  1984). 

While  there  are  no  cases  directly  on  point,  I  am  unable  to 
uncover  a  significant  intellectual  distinction  between  the  cost 
of  obtaining  money  to  advance  tuition  to  secure  an  appropriate 
educational  placement,  and  the  cost  of  arranging  private 
transportation  to  the  placement.   Both  are  parental  expenses 
which  would  not  have  been  incurred  (or  at  lest  would  not  be 
reimbursable)  had  an  appropriate  program  been  available  within 
the  responsible  school  district.   Thus,  I  agree  with  the  parents' 
categorization  of  the  interest  expense  on  their  home  equity  loan, 
as  an  out-of-pocket  cost  attributable  to  their  advance  of  tuition 
funds  for  an  appropriate  educational  placement.   To  do  otherwise, 
it  seems  to  me,  is  to  penalize  those  parents  who  do  not  have  a 
year  or  two  of  tuition  money  in  readily  available  liquid  form,  to 
encourage  school  districts  to  delay  payment  of  just  claims 
against  them,  and  to  frustrate  the  Congressional  objective  that 
handicapped  students  receive  an  appropriate,  public  education  at 
no  cost  to  their  parents.  The  parents'  interest  expense  claim  is, 
of  course,  subject  to  the  usual  proof  of  necessity,  relatedness 
and  mitigation. 

Given  the  school's  admission  of  non-compliance  with  the  BSEA 
order  of  October  4,  1989,  this  matter  is  referred  immediately  to 
the  Legal  Office  of  the  Department  of  Education  for  enforcement. 
See,  Chapter  766,  Regulation  411.(603  C.M.R.  §28.00,  p. 411). 
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IN  RE:  SCOTT  G.  BSEA  #89-1983 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  c.  71B  and  30A, 
20  U.S.C.  1401  et.  seq.,  and  the  regulations  promulgated  under 
those  statutes.   A  hearing  was  held  on  December  7,  8  and  28,  1989 
and  February  1,  1990  at  the  Southeast  Regional  Education  Center 
in  Lakeville,  Massachusetts.   A  final  status  conference  was  held 
on  March  13,  1990. 

Those  present  for  all  or  part  of  the  proceedings  were: 

Mrs.  G.  -Parent/Advocate 

Scott  G.  -Student 

James  H.  Fagan  -Attorney  for  Taunton  Public  Schools 

Joyce  Wallis  —Special  Needs  Teacher,  Taunton 

Public  Schools 
John  Serras  -Director  of  Special  Education,  Taunton 

Public  Schools 
Thomas  A.  Rogers,  III      -School  Psychologist,  Taunton  Public 

Schools 
Donald  S.  Cleary  -Assistant  Superintendent,  Taunton 

Public  Schools 

The  record  consists  of  exhibits  introduced  by  the  parent, 
labelled  P-l  through  P-54;  exhibits  introduced  by  the  school 
labelled  S-l  through  S-41  (excluding  documents  S-9  and  S-29);  and 
approximately  10  hours  of  recorded  oral  testimony. 

SUMMARY  AND  CONCLUSIONS 

Prior  to  the  commencement  of  this  proceeding  Taunton  failed 
to  conduct  a  full  evaluation  of  Scott  and  provide  him  with  an 
appropriate  educational  program  in  compliance  with  state  and 
federal  law.   Scott  attended  Taunton  High  School  as  a  full  time 
student  until  October  20,  1989.   After  a  two  week  inpatient 
psychiatric  hospitalization  at  Arbor  Hospital,  Scott  returned 
home.   Throughout  the  course  of  the  hearing  Scott  remained  at 
home,  where  he  received  tutoring  provided  by  Taunton.   At  the  end 
of  January,  1990,  he  began  attending  Taunton  High  School  for  a 
graphic  arts  course  only,  but  continued  to  receive  home  tutoring 
in  his  remaining  subjects. 

While  the  parties  agreed  from  the  outset  of  this  proceeding 
that  Taunton  High  School  was  not  an  appropriate  placement  for 
Scott,  neither  party  identified  a  program  that  would  meet  Scott's 
needs.   At  the  conclusion  of  the  fourth  day  of  testimony,  the 
parties  agreed  that  they  would  pursue  a  placement  for  Scott  at 
the  Lovering  School,  a  Department  of  Education  approved,  private 
special  education  school,  and  that  Scott  would  continue  in  his 
graphic  arts  program  at  Taunton  High  School. 
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On  February  8,  1990,  a  team  meeting  was  held  and  an  IEP 
covering  the  period  February  through  June,  1991  was  drafted. 
(Exh.  P-49).   The  IEP  calls  for  Scott  to  be  transported  to 
Lovering  School  at  8:15  a.m.  each  school  day.   While  at  Lovering, 
Scott  will  study  English,  Geometry,  U.S.  History,  Physical 
Education  and  will  receive  two  60  minute  sessions  of  resource 
room  assistance  each  week.   According  to  the  IEP,  Scott  will  also 
receive  a  weekly  counseling  session.   The  IEP  calls  for  Scott  to 
be  transported  from  Lovering  School  to  Taunton  High  School  at 
12:15  p.m.  each  school  day.   Scott  will  take  a  graphic  arts 
course  at  Taunton  High  and  will  be  transported  home  at  2:00  p.m. 

Scott  was  accepted  at  the  Lovering  School,  and  although 
Mrs.  G.  rejected  the  February  8,  1990  IEP  in  part,  the  services 
described  therein  have  been  provided  since  late  February  1990. 
Scott  has  been  attending  Lovering  School  in  the  morning  and 
Taunton  High  School  in  the  afternoon. 

On  March  13,  1990  a  status  conference  was  held  in  an  effort 
to  resolve  any  remaining  issues.   At  that  conference,  the  parties 
agreed  that  the  program  described  in  the  February  8,  1990  IEP  is 
appropriate  for  Scott  and  that  he  is  doing  well  in  school. 
Mrs.  G.  presented  a  tape  from  her  telephone  answering  machine, 
which  had  a  recorded  message  from  Carol  Mullen  of  Lovering 
School.   On  the  tape  Ms.  Mullen  stated  that  Scott  had  made  a  good 
adjustment  to  Lovering  School,  performing  well,  participating  in 
all  classes  and  interacting  well  with  peers.   At  the  status 
conference,  the  parties  also  reported  that  Scott  was  doing  well 
in  his  graphic  arts  course  at  Taunton  High  School. 

While  there  is  little  information  on  the  record  concerning 
the  Lovering  School,  or  the  graphic  arts  course  at  Taunton  High 
School,  the  evidence  that  has  been  presented  suggests  that  the 
placement  described  in  the  February  8,  1990  IEP  is  appropriate 
for  Scott.   Therefore,  I  will  not  disturb  the  agreement  of  the 
parties  concerning  the  educational  program  that  best  meets 
Scott's  needs. 

At  the  March  13,  1990  conference,  the  parties  were  asked  to 
review  all  remaining  disputed  issues,  which  were  as  follows: 

1.  Attendance :   Mrs.  G.  indicated  that  Scott's  attendance 
record  from  Taunton  High  School  reflects  absences  after 
October  20,  1989,  which  was  his  final  day  as  a  full  time 
student  there.   Taunton  agreed  that  October  20,  1989  was 
Scott's  last  day  at  the  high  school.   Mr.  Fagan, 
attorney  for  Taunton,  stated  that  Scott's  attendance 
record  had  been  or  will  immediately  be  corrected  to 
expunge  all  absences  after  October  20,  1989. 

2.  Student  Profile:   The  first  three  sentences  of  the 
student  profile  in  the  February  8,  1990  IEP  read: 
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"Scott  is  a  learning  disabled  student  whose 
neurological  status  is  suggestive  of  an  epilepti  form 
disorder,  see  reports.   Suggestive  epilepti  form 
disorder  may  contribute  to  his  learning  disability  which 
may  cause  an  attention  deficit  disorder  with 
hyperactivity.   This  suggested  disorder  may  result  in 
impulse-aggressive  behavior . " 

Mrs.  G.  objects  to  the  use  of  the  phrase  "suggestive  of  an 
epilepti  form  disorder,"  because  in  her  opinion  it  does  net 
reflect  the  definitive  findings  of  a  recent  MR I  and  Beam  study  of 
Scott  conducted  at  Children's  Hospital  Medical  Center.   Tne 
parties  indicated  that  both  Taunton  High  School  and  Levering 
School  have  copies  of  all  reports  stemming  from  the  Children's 
Hospital  evaluation  (Exh.  P-50  through  P-53)  as  well  as  a  letter 
to  Mrs.  G.  from  the  Epilepsy  Foundation  of  America  (Exh.  P-54). 

Exhibit  P-50  is  a  letter  from  Dr.  Jody  Green  to  Dr.  Joseph 
Shembri  which  briefly  summarizes  the  results  of  the  Children's 
Hospital  evaluation.   The  parties  agreed  that  Scott's  student 
profile  could  be  reworded  to  include  the  following  language  from 
Dr.  Green's  letter:   "...these  findings  were  highly  suggestive  of 
an  underlying  seizure  disorder  and  also  suggested  some  chronic 
encephalopathy,  perhaps  from  previous  head  injury."   Mrs.  G.  also 
wants  Scott's  student  profile  to  include  some  or  all  of  the 
following  language  from  Dr.  Green's  letter:  "this  study  was 
significantly  abnormal  because  of  excessive  paroxysmal;  sharp 
theta  activity,  especially  in  the  left  frontal  and  left  pre- 
frontal and  anterior  temporal  leads.   Additionally  during  the 
awake  state  there  were  excessive  theta..." 

Given  that  both  of  the  schools  Scott  is  attending  have  all 
relevant  neurological  reports,  including  Dr.  Green's  letter  and 
that  the  student  profile  on  Scott's  IE?  refers  specifically  to 
the  reports,  it  is  unnecessary  to  include  this  highly  technical 
language  in  the  student  profile.   However,  the  first  sentence  of 
the  student  profile  on  the  February  8,  1990  IEP  should  be  deleted 
and  the  following  inserted  in  its  place 

"Scott  is  a  learning  disabled  student.   Recent 
neurological  findings  are  highly  suggestive  of  an  underlying 
seizure  disorder  and  also  suggests  some  chronic 
encephalopathy,  perhaps  from  a  previous  head  injury." 

In  the  second  sentence  of  the  student  profile  on  the  February  8, 
1990  IEP,  the  words  "Suggestive  epilepti  form  disorder"  should  be 
deleted  and  the  words   "This  disorder"  inserted  in  their  place. 
The  word  "suggested"  should  be  deleted  from  the  third  sentence. 
The  remaining  sentences  in  the  student  profile  may  remain  as  is. 

3.   Service  Providers:  The  service  delivery  chart  on  page  2 
of  the  February  8,  1990  IEP  indicates  that  Dr.  Shembri 
will  provide  counseling  to  Scott.   In  fact  Scott  is  now 
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seeing  Dr.  Golden  for  counseling.   The  parties  agree 
that  the  IEP  should  be  corrected  to  reflect  this  change 
in  service  providers. 

4.  Counseling :  Mrs.  G.  requested  that  Taunton  pay  any  costs 
for  Scott's  counseling  that  are  not  covered  by 
insurance.   Taunton  agreed  to  do  this. 

5.  Transportation:  Taunton  is  providing  Scott  with  private 
transportation.   Mrs.  G.  indicated  that  on  some 
occasions  the  driver  has  picked  Scott  up  late.   As  noted 
on  the  IEP,  Scott  should  arrive  at  Lovering  School  at 
8:15  a.m.   Taunton  indicated  that  it  had  instructed  the 
driver  to  pick  Scott  up  earlier.   Mrs.  G.  agreed  that 
the  situation  has  been  corrected.   If  a  dispute  on  this 
issue  resurfaces,  in  accordance  with  the  IEP,  Taunton  is 
responsible  for  providing  transportation  that  delivers 
Scott  to  Lovering  School  at  8:15  a.m. 

6.  Additional  Issues:  Finally,  on  the  February  8,  1990  IEP 
Mrs.  G  wrote  the  following  comment: 

"Also  as  per  2/27/90  requests  a  due  process 
to  be  called  on  the  grounds  of  THS  has  not  followed  IEP 
and  is  using  illegal  procedures  to  harrass  student  even 
with  nev;  IEP  student  is  being  caused  serious  emotional 
problems,  due  to  the  fact  they 

1.  did  not  follow  I.E. P.  from  88-89 

2.  continues  to  try  and  demean  student  and  destroy  student 
reputation  on  issues  which  occurred  while  under  88-89 
IEP 

3.  THS  never  made  effort  to  place  student  in  appropriate 
school  as  promised  on  7/21/89  until  Dec.1,'89  causing 
student  serious  problems." 

While  not  fully  developed  on  the  record,  it  appears  that 
incidents  which  occurred  when  Scott  was  attending  Taunton  High 
School  in  the  fall  of  1989,  have  resulted  in  criminal  proceedings 
against  Scott.   In  my  opinion,  it  is  not  within  my  jurisdiction 
as  a  Hearing  Officer  to  inquire  into  the  appropriateness  of  these 
criminal  proceedings.   As  a  Hearing  Officer,  my  concern  is  with 
the  role  of  Taunton  in  the  provision  of  Scott's  educational 
program.   While  I  have  found  that  Taunton  failed  to  provide  Scott 
with  an  appropriate  educational  program,  the  only  remedy 
available  to  me  is  to  require  Taunton  to  prospectively  conform 
its  actions  to  the  requirements  of  federal  and  state  law  and  to 
issue  such  orders  as  are  necessary  to  ensure  that,  hereafter, 
Scott  receives  a  free  appropriate  public  education.   As  that  is 
accomplished  by  this  decision,  there  are  no  further  matters 
properly  before  the  Bureau  of  Special  Education  Appeals. 
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ORDER 

Taunton  is  hereby  ordered  to  correct  the  student  profile  on 
Scott's  IEP  in  accordance  with  the  instructions  set  forth  in  this 
decision  and  to  forward  a  copy  of  the  amended  IEP  to  Levering 
School,  Mrs.  G.  and  the  Hearing  Officer.   The  February  8,  1990 
I.E. P.,  as  amended  is  reasonably  calculated  to  provide  Scott  with 
the  maximum  feasiole  educational  benefit  in  the  least  restrictive 
setting  and  Taunton  is  ordered  to  implement  it  immediately. 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


SCOTT  G.  V.  TAUNTON 


BSEA  #89-1983 


ORDER 


On  May  7,  1990  Appellee,  Taunton  Public  Schools  ("Taunton") 
filed  a  Motion  for  Reconsideration  in  the  above-referenced 
matter.   In  its  motion  Taunton  alleges  that  the  evidence  was 
misconstrued  and  states  that  is  is  aggrieved  by  the  following 
language: 

"Prior  to  the  commencement  of  this  proceeding  Taunton  failed 
to  conduct  a  full  evaluation  of  Scott  and  provide  him  with  an 
appropriate  educational  program  in  compliance  with  state  and 
federal  law. " 


The  motion  goes  on  to  state  that  Taunton  implemented  the 
1988-1989  IEP  developed  by  the  Town  of  Easton  and  that  Taunton 
attempted  to  retest  Scott  to  no  avail  because  efforts  at 
retesting  were  resisted  by  the  student's  parent. 

At  the  hearing,  which  concerned  Scott's  1989-1990  IEP, 
Taunton  conceded  that  it  was  unable  to  complete  an  evaluation  of 
Scott.   The  parties  agreed  that  Taunton  High  School  was  not  an 
appropriate  placement  for  Scott  and  that  he  stopped  attending 
Taunton  High  School  in  October  1989.   The  1989-1990  IEP  proposed 
by  Taunton  prior  to  the  commencement  of  the  hearing  failed  to 
identify  an  appropriate  placement  for  Scott  or  specify  a  program 
prototype.   Throughout  the  course  of  the  hearing  Scott  received 
home  tutoring. 

The  decision  issued  on  April  11,  1990  is  supported  by  the 
record,  and  is  not  based  on  an  error  of  law.   Therefore 
Appellee's  Motion  for  Reconsideration  is  denied. 


e:  May  10,  1990 
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IN  RE:   JOSEPH  T. 


BSEA  #89-2107 


DECISION 

This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15, 
30A  and  71B;  20  U.S.C.  1401  et  seq.;  29  U.S.C.  s.794;  and  all  of 
the  regulations  promulgated  under  each  of  these  statutes. 

A  hearing  in  the  above-entitled  matter  was  held  on  November 
13  and  15  and  December  6  and  7,  1989  at  the  Massachusetts 
Department  of  Education  Central  Office  in  Quincy,  Massachusetts. 
The  record  remained  open  for  additional  exhibits  and  written 
final  arguments  until  January  23,  1990. 

Those  in  attendance  were: 


Marie  T. 
Penny  Prather 

Kenneth  Barringer 

Deborah  Awe r man 
Susan  Campbell 
Barbara  Clurman 
Elizabeth  Fish 

Grace  Rooney 
Mary  Powell 
Janet  Wellock 
Ruth  White 
Judith  Gleason 
Elizabeth  Marshak 
Jane  Kline 

Mary  Joann  Reedy 

Raymond  Oliver 


-Parent 
• -Neuropsychologist ,  Franciscan 

Children's  Hospital 
-Academy  of  Physical  and  Social 

Development 
-766  Coordinator,  Carroll  School 
-Language  Teacher,  Carroll  School 
-Attorney  for  Parent/Child 
-Director  of  Special  Education, 

Walpole  Public  Schools 
-Special  Education  Teacher,  Walpole 
-Special  Education  Teacher,  Walpole 
-Special  Education  Teacher,  Walpole 
-Grade  Five  Teacher,  Walpole 
-School  Psychologist,  Walpole 
-Speech/Language  Pathologist,  Walpole 
-Director  of  Instructional  Services, 

Walpole 
-Attorney,  Walpole  Public  Schools 

-Hearing  Officer,  Bureau  of  Special 
Education  Appeals 


The  evidence  consisted  of  Parent's  Exhibits,  labeled  P-l 
through  P-43;  Walpole  Public  Schools'  exhibits,  labeled  S-l 
through  S-23;  and  approximately  17 i  hours  of  oral  testimony. 

STATEMENT/HISTORY  OF  THE  CASE 

Joseph  T.  (Joe)  is  a  12  year  old  boy,  who  is  currently 
attending  the  Carroll  School  in  Lincoln,  MA  at  parental  expense. 

Joe  was  adopted  at  age  22  months  from  El  Salvador.   Joe  was 
initially  screened  by  the  Walpole  Public  Schools  (Walpole)  in 
early  1982,  due  to  delayed  language  acquisition,  but  no  services 
were  initially  instituted.   In  November  1982,  Joe  was  again 
screened  for  pre-school  and  he  began  receiving  speech/language 
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services  and  occupational  therapy  under  a  502.8  Individual 
Education  Plan  (IEP).   In  kindergarten,  Joe  received  speech  and 
language  therapy  under  a  502.2  IEP.   In  first  grade  Joe 
functioned  under  a  502.3  IEP,  receiving  10  hours  of  special 
education  services  per  week.   Joe  repeated  first  grade  and 
functioned  under  a  502.3  IEP,  receiving  7.5  hours  of  special 
education  services  per  week.   In  second  grade,  Joe  functioned 
under  a  502.2  IEP,  receiving  3.5  hours  of  special  education 
services  per  week.   In  third  grade,  Joe  functioned  under  a  502.2 
IEP,  receiving  3  hours  of  special  education  services  per  week. 
In  fourth  grade  (1988-89),  Joe  moved  from  the  Fisher  Elementary- 
School  to  Johnson  Middle  School,  where  he  functioned  under  a 
502.2  IEP  and  received  6|  hours  of  special  education  services  per 
week.   (Testimony  Ms.  T.,  P-35C-35G;  S-ll,  12). 

In  February  1989,  Ms.  T.  had  Joe  privately  evaluated  at  the 
Franciscan  Children's  Hospital  (FCH),  where  he  received  a 
neuropsychological  evaluation  (P-5)  and  a  speech  and  language 
evaluation  (P-7).   In  late  April  1989,  Joe  also  received  an 
educational  evaluation  (P-4)  at  FCH.   Following  receipt  of  the 
February  1989  FCH  evaluations,  Walpole  convened  a  new  team 
meeting  and  a  new  IEP  was  developed  in  April  1989.   Ms.  T.  and 
Walpole  agreed  that  a  radical  scheduling  change  would  be  too 
disruptive  to  Joe.   Therefore,  the  April  1989  IEP  added 
additional  services  to  Joe's  then  current  schedule,  while 
reserving  further  changes  for  his  fifth  grade  year.   The  April 
1989  IEP  (P-35B)  provided  a  502.2  prototype  program,  providing  a 
total  of  11.9  hours  of  special  education  services  per  week. 
Ms.  T.  accepted  this  IEP  for  the  period  of  April  to  June  1989 
only.   (See  testimony  of  Ms.  T.;  Ms.  Rooney). 

In  late  May  1989  with  all  of  the  FCH  evaluations  received, 
Walpole  convened  a  team  meeting  and  developed  an  IEP  for 
September  1989  through  June  1990,  Joe's  fifth  grade  year.   This 
IEP  (P-35A;  S-l)  provided  a  502.3  prototype  program  under  which 
Joe  would  receive  17.7  hours  of  special  education  services  per 
week.   This  IEP  was  rejected  by  Parent  on  June  13,  1989.   Ms.  T. 
investigated  private  placements,  including  the  Carroll  School, 
where  Joe  was  interviewed,  tested  and  accepted  in  June  1989.  Joe 
began  at  Carroll  School  in  September  1989,  as  a  privately  funded 
student.   Ms  T.  has  observed  the  program  Joe  would  have  attended 
in  fifth  grade,  if  he  had  remained  in  Walpole.   Walpole  teachers 
have  observed  Joe  in  his  Carroll  School  placement.   (See 
testimony  of  Ms.  T;  Ms.  Marshak;  Ms.  Wellock). 

ISSUE  IN  DISPUTE 

What  proposed  placement  for  Joseph  T.  for  the  1989-90  school 
year  appropriately  addresses  his  special  education  needs,  so  as 
to  assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment. 
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STATEMENT  OF  POSITIONS 

Parent's  position  is  that  Walpole's  1989-90  IEP/502.3  educational 
placement  for  Joe  is  innappropriate  to  address  his  special 
education  needs,  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 
Parent  contends  that  Joe  requires  a  502.5  private  day  school 
placement  at  Carroll  School  in  order  to  appropriately  address  his 
special  education  needs,  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment . 

Walpole's  position  is  that  its  proposed  1989-90  IEP/502.3 
educational  placement  at  the  Johnson  Middle  School  is  appropriate 
to  address  Joe's  special  education  needs,  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least  restrictive 
educational  environment.   Walpole  contends  that  Joe's  placement 
at  Carroll  School  is  inappropriate  to  address  his  special 
education  needs,  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 

PROFILE  OF  STUDENT 

Joe  is  a  boy  of  overall  average  intelligence.   The  Wechsler 
Intelligence  Scale  for  Children  -  Revised  (WISC-R)  was 
administered  by  Walpole  in  1984,  with  Joe's  verbal,  performance 
and  full  scale  IQ  scores  all  falling  within  the  average  range  of 
cognitive  functioning  (P-33).   Certain  subtests  of  the  WISC-R 
were  administered  by  Dr.  Prather  of  FCH  in  February  1989  (P-6). 
An  insufficient  number  of  performance  subtests  were  administered 
to  obtain  a  pro-rated  score  in  the  performance  area,  but  5  out  of 
6  subtests  in  the  verbal  area  were  administered,  yielding  a 
prorated  score  of  84,  which  would  place  Joe's  verbal  IQ  within  the 
low  average  range.   (See  testimony  of  Dr.  Prather;  Ms.  Gleason). 

In  his  educational  evaluation  at  FCH  in  April  1989,  Joe, 
then  at  a  4.8  grade  level,  received  the  following  grade  level 
(gl)  scores  on  the  following  tests  (P-4): 

Test  Instrument  Grade  Level  Score 

Woodcock  Reading  Mastery  Test 

Word  Identification  3.6  gl 

Gray  Oral  Reading  Test  3.7  gl 

Gates  Mac  Ginitie  Reading  Test 

Vocabulary  3.4  gl 

Spache  Diagnostic  Reading  Scales 

Comprehension  3.4  gl 
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Test  Instrument 


Grade  Level  Score 


Kauffman  Test  of  Educational  Achievement 

Spelling 

Mathematics  -  Computations 

Mathematics  -  Applications 

Mathematics  -  Composite 


2.0  gl 

3.9  gl 

3.3  gi 

3.6  gl 


In  his  speech  and  language  evaluation  at  FCH  in  February 
1989,  Joe,  then  11  years  2  months  old,  received  the  following  age 
level  (al)  or  percentile  (%)  scores  on  the  following  tests  (P-7): 


Test  Instrument 


Age  Level  and/cr 
Percentile  Score 


Receptive  Language  Tests 

Peabody  Picture  Vocabulary  Test 

Receptive  and  Expressive  Language  Tests 

Gessell  Action-Agent  Test 
Word  Test 


9.1  ai/16 


9.0  al 
11.0  al/42 


Expressive  Language  Tests 

Gardiner  Expressive  One-Word 
Picture  Vocabulary  Test 

Clinical  Evaluation  of  Language  Function 
(CELF) 

Confrontation 
Word  Associations 


12.11  al/73 


40% 
37% 


In  his  neuropsychological  evaluation  at  FCH  in  February 

1989,  Joe,  then  at  a  4.6  grade  level,  received  the  following 

grade  level  (gl)  scores  on  the  following  academic  achievement 
tests  (P-5,6): 


Test  Instrument 


Grade  Level  Score 


Wide  Range  Achievement  Test-Revised 

Reading 

Spelling 

Arithmetic 


Beginning  3rd  gl 
Beginning  2nd  gl 
End  of  2nd  gl 


-5- 


Test  Instrument 
Peabody  Individual  Achievement  Test 

Passage  Comprehension 
Key  Math  Test 

Numerical  Reasoning 


Grade  Level  Score 


.7  gi 


3.7  gi 


On  the  Test  of  Written  Language  (TOWL-2)  administered  by 
Walpole  in  May  1989,  when  Joe  was  at  a  4.9  grade  level,  Joe 
received  the  following  grade  level  (gl)  scores  (P-39A): 


Thematic  Maturity 
Contextural  Vocabulary 
Syntactic  Maturity 
Contextual  Spelling 
Contextual  Style 

Total  Scores 


9.6  gl 

2.6  gl 

1.6  gl 

1.8  gl 

2.8  gl 

2.8  gl 


Walpole  administers  the  Comprehensive  Test  of  Basic  Skills 
(CTBS)  to  its  students  each  year  at  the  end  of  every  school 
year.   Joe  received  the  following  grade  level  scores  (GL)  and 
standard  scores  (SS)  on  the  CTBS  at  the  following  points  in  time 
(See  S-10,  10A,  10:B) : 


Subject  Area 


6/87 


6/88 


6/89 


SS 


GL 


SS 


GL 


SS 


Reading 


Word  Attack 

533 



540 







Vocabulary 

522 

2.1 

605 

3.2 

631 

•  3.7 

Comprehension 

589 

3.0 

723 

5.8 

687 

4.8 

Total  Reading 

556 

2.4 

664 

4.5 

659 

4.4 

Spelling 

492 

2.1 

548 

2.6 

606 

3.5 

Language 

Mechanics 

539 

2.1 

594 

2.9 

628 

3.6 

Expression 

501 

2.1 

597 

3.2 

673 

4.9 

Total  Language 


Mathematics 
Computation 


520 


543 


Concepts/Applications  582 
Total  Mathematics   563 


Total   Test 


546 


2.1 


596 


3.1 


651 


4.2 


2.5 

605 

3.1 

663 

4.1 

2.6 

604 

3.0 

653 

4.5 

2.5 

605 

3.1 

658 

4.2 

2.3 

622 

3.6 

656 

4.3 
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PARENTS  PROPOSED  PROGRAM 

Parent  proposes  that  Joe's  private  placement  at  Carroll 
School  be  funded  by  Walpole.   Carroll  School  (Carroll)  is  a 
Massachusetts  Department  of  Education  (DOE)  approved  502.5 
private  day  school,  located  in  Lincoln,  MA.   Both  publically  and 
privately  funded  students  attend  Carroll,  although  IEPs  are 
promulgated  only  for  publically  funded  students.   Joe  is  in 
Carroll's  middle  division  of  57  students  ages  10-13  in  the  5th 
and  6th  grades. 

Carroll  focuses  upon  the  remediation  of  language-based 
learning  disabilities.   The  Orton-Gillingham  methodology  is 
employed  for  teaching  decoding,  encoding,  reading  and  spelling 
skills,  accompanied  by  the  Project  Read  training  program. 
Presentations  are  multi-sensory,  sequential,  step-by-step  and 
logical.   There  is  lots  of  repetition  and  reinforcement  in  all 
subjects  and  a  spiral  type  curriculum  is  utilized  to  assure  that 
material  previously  taught  has  been  retained.   Detailed  notebooks 
and  checklists  are  utilized  to  address  organizational  problems 
many  students  have.   Academic  groupings  are  homogeneous  with 
students  grouped  according  to  their  skill/needs  level. 

Under  Joe's  current  schedule  at  Carroll,  he  receives  the 
following  classes  with  the  following  student  to  teacher  ratios: 
1)  Two  language  classes  daily  -  5:1;  2)  Science  class  daily  - 
5:1;  3)  Geography  class  daily  -  7:1;  4)  Math  tutorial  daily  - 
2:1.   Joe  also  receives  a  Language  tutorial  three  times  per  week 
on  a  1:1  basis  in  the  Orton-Gillingham  methodology  employed  at 
Carroll.   Joe  receives  the  following  non-academic  classes:   Art 
three  times  per  week  -  6:1;  Physical  Education  two  times  per  week 
-  12:2;  Bounders  Program  once  weekly;  and  study  hall  once 
weekly.   Joe  also  participates  in  the  Bounders  program  after 
school . 

Some  Carroll  teachers  are  certified  in  moderate  special 
needs,  while  others  are  not  certified  in  special  education,  and 
some  are  not  certified  in  either  elementary  education  or  a 
regular  education  subject.   Those  teachers  not  certified  in 
special  education  are  on  waivers  and  are  in  the  process  of 
attending  masters  level  programs  to  obtain  special  education 
certification.  Specifically,  regarding  Joe,  Ms.  Campbell,  his 
teacher  for  his  twice  daily  language  classes  has  no  special, 
regular,  or  elementary  certification  and  will  not  obtain  any 
special  education  certification  for  4-5  years.   Ms.  Enker,  Joe's 
geography  teacher,  is  new  to  Carroll  this  year  and  has  no 
special,  elementary  or  regular  education  certification.   Mr. 
Wile,  Joe's  science  teacher,  is  certified  in  elementary  education 
and  is  grandfathered  in  moderate  special  needs.   Ms.  Vilmos, 
Joe's  math  teacher,  is  certified  in  regular  education  in 
California  and  is  applying  for  reciprocity  in  Massachusetts,  but 
she  has  no  special  education  certification.   Ms.  Member,  Joe's 
language  tutor,  has  a  masters  degree  and  is  certified  in  moderate 
special  needs  and  elementary  education.   Ms.  Campbell,  Ms.  Enker 
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and  Mr.  Wile  have  taken  the  Carroll  School  Training  Program, 
which  is  a  seven  week  summer  program  (or  a  more  spread  out  school 
year  program)  that  consists  of  one  week  of  seminars,  involving 
the  Orton-Gillingham  methodology,  followed  by  six  weeks  of 
supervised  tutoring  or  teaching  in  Carroll's  summer  program  in 
the  mornings  (8:30  a.m.  -  1:00  p.m.),  followed  by  afternoon 
classes.   Completion  of  this  program  results  in  receipt  of  an 
Orton-Gillingham  Certificate  given  by  Carroll.   Carroll  teachers 
also  attend  in-service  seminars  once  per  month  on  learning 
disabilities . 

(See  testimony  of  Ms.  Awerman;  Ms.  Campbell;  P-8 , 9 , 12 , 13 , 37  )  . 

SCHOOL'S  PROPOSED  PROGRAM 

Walpole  proposes  that  Joe  attend  Johnson  Middle  School  for 
his  5th  grade  year  under  a  502.3  IEP.   Under  this  IEP  Joe  would 
receive  a  total  of  17.7  hours  of  special  education  services  per 
week.   Joe  would  receive  the  following  special  education  classes 
with  the  following  student  to  teacher  ratios:   1)  Intensive 
reading  daily  -  6:1;  2)  Intensive  language  arts  and  spelling 
daily  -  6:1  and  3)  Intensive  math  daily  -  3:1.   Joe  would  receive 
social  studies,  which  meets  four  times  per  week,  and  science, 
which  meets  twice  per  week,  in  regular  education  classes  of  24 
students  to  two  teachers.   There  is  a  5th  grade  regular  education 
teacher,  who  presents  the  lessons,  and  a  special  education 
teacher,  who  supports  the  five  special  education  students 
mainstreamed  into  these  two  regular  education  classes.   Joe  would 
receive  academic  support  five  times  per  week  to  help  him  review 
past  social  studies  and  science  regular  education  classes  and 
preview  materials  for  the  next  social  studies  and  science 
classes.   These  academic  support  classes  are  taught  by  either  the 
special  education  teacher,  who  supported  the  special  education 
students  in  the  regular  education  social  studies  and  science 
classes,  or  by  the  speech  and  language  therapist,  who  also  would 
provide  Joe  with  speech/language  therapy  twice  per  week.   Joe 
would  be  mainstreamed  into  the  non-academic  classes  of  physical 
education  three  times  per  week;  industrial  arts/home  economics 
two  times  per  week;  art  once  per  week;  music  once  per  week;  and 
either  band,  chorus  or  orchestra  once  per  week.   Joe  would  also 
be  mainstreamed  for  lunch  and  recess  daily. 

Ms.  Rooney  would  be  Joe's  liaison  under  his  proposed  Walpole 
IEP  and  his  intensive  math  teacher.   She  has  a  masters  degree  in 
education  and  30  credits  beyond  her  masters  degree,  is  certified 
in  moderate  special  needs,  and  has  been  a  special  education 
teacher  in  Walpole  at  the  middle  school  level  since  1980.   Ms. 
Wellock  would  be  Joe's  intensive  reading  and  intensive  language 
arts  and  spelling  teacher.   She  has  a  bachelors  degree  in 
elementary  education,  a  masters  degree  in  special  education,  and 
has  taught  in  Walpole  since  1983,  first  as  a  learning 
disabilities  diagnostician,  and  for  the  last  three  years  as  a 
special  education  teacher  at  the  middle  school  level.   Ms.  Powell 
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would  be  Joe's  special  education  support  teacher  in  his  regular 
education  social  studies  and  science  classes,  as  well  as  one  of 
his  academic  support  teachers.   She  has  a  bachelors  degree  in 
special  education,  a  masters  degree  in  reading  and  language,  is 
certified  in  moderate  special  needs  and  reading,  and  has  taught 
in  Walpole  at  the  middle  school  level  since  1987.   Ms.  Marshak 
would  be  Joe's  speech  and  language  therapist,  as  well  as  one  of 
his  academic  support  teachers.   She  has  a  bachelors  degree  in 
speech  and  language  pathology,  a  masters  degree  in  speech  and 
language  pathology  and  a  masters  degree  in  early  childhood 
education.   She  is  a  licensed  speech  and  language  pathologist, 
has  her  Certificate  of  Clinical  Competency  (CCC)    from  the 
American  Speech,  Language  and  Hearing  Association  (ASHA),  is  a 
certified  elementary  teacher,  and  has  been  a  speech  and  language 
pathologist  in  Walpole  for  the  last  seven  years.   Ms.  White  would 
be  Joe's  5th  grade  homeroom  teacher,  as  well  as  his  teacher  for 
regular  education  social  studies  and  science.   She  has  a 
bachelors  degree  in  elementary  education  and  has  taught  in 
Walpole  for  19  years  in  grades  3,  4,  and  5. 

All  classes  are  highly  structured  and  organized  with  review 
of  the  previous  lessons  before  presentation  of  the  current 
lessons,  which  are  presented  slowly  and  thoroughly  followed  by 
discussion.  There  is  lots  of  repetition,  rephrasing  and 
reinforcement  with  materials  presented  in  different  ways  and 
through  different  modalities  with  visual  cues  and  teacher 
modeling.   Semantic  mapping,  webbing,  and  spiraling  techniques 
are  employed.   Study  guides,  outlines,  xeroxed  class  notes  and 
checklists  are  utilized  to  help  students  learn  organizational 
skills.   All  of  the  techniques  listed  above  are  designed  to 
provide  the  reinforcement  and  redundancy  necessary  for  students 
to  understand,  absorb  and  retain  what  they  are  learning.   Words 
and  concepts  studied  in  social  studies  and  science  are  also 
utilized  in  the  reading,  language  arts,  and  spelling  classes,  as 
well  as  in  academic  support  class.   The  Stevenson  language  skills 
reading  program  is  employed  in  the  intensive  reading  class  and 
the  intensive  language  arts  and  spelling  class,  which  is  a 
structured,  sequential,  systematic,  multi-sensory  decoding, 
reading,  encoding  and  spelling  program.   The  Stevenson  approach 
also  helps  students  organization  and  memory  skills,  through  its 
associations  via  visual  images.   Supplemental  materials, 
including  modified  5th  grade  curriculum  content  materials  are 
also  utilized.   In  math  a  multi-sensory,  modified  5th  grade 
curriculum  is  utilized.   Computer  exercises  and  drills  in 
phonics,  spelling  and  math  are  integrated  into  these  subjects. 
Special  education  service  delivery  takes  place  in  the  resource 
room  or  in  an  empty  regular  education  classroom  that  is  not  in 
regular  education  use  during  that  time  period.   Special  education 
teachers  meet  formally  on  a  weekly  basis  as  well  as  frequent 
informal  meetings. 

(See  testimony  of  Ms.  Rooney;  Ms.  Weliock;  Ms.  Powell;  Ms. 
Marshak;  Ms.  White;  P-35;  S-l , 8 , 9 , 13 , 14 , 21 , 22 , 23  )  . 
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FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the 
evidence  presented  that  Joseph  T.  is  a  student  with  special 
education  needs,  as  defined  under  state  and  federal  statutes  and 
regulations.   The  sole  issue  in  dispute  is  what  program/placement 
for  the  1989-90  school  year  appropriately  addresses  Joe's  special 
education  needs,  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 

Based  upon  four  full  days  of  oral  testimony,  the  extensive 
written  documentation  introduced  into  evidence,  and  a  review  of 
the  applicable  law,  I  conclude  that  Walpoie's  proposed  502.3 
program  and  placement  at  the  Johnson  Middle  School  appropriately 
addresses  Joe's  special  education  needs,  so  as  to  assure  his 
maximum  possible  educational  development  in  the  least  restrictive 
educational  environment.  I  also  conclude  that,  for  Joe,  Walpoie's 
proposed  program  would  provide  a  superior  educational  program 
than  his  current  Carroll  School  placement  during  the  1989-90 
school  year. 

My  analysis  follows. 

I. 

There  is  essential  agreement  regarding  Joe's  disabilities 
and  the  extent  of  those  disabilities.   Joe  has  language  based 
learning  disabilities  which  are  manifested  in  his  reading, 
spelling,  written  language,  oral  language  and  math  skills.   Joe 
also  has  weakness  in  organizational  skills.   Joe's  language 
disabilities  plus  his  organigatonal  deficits  impact  upon  his 
performance  and  achievement  in  school.   Joe's  visual-spatial 
skills  are  above  average  and  he  has  good  ability  to  analyze  and 
synthesize  visual  patterns.   As  reported  by  FCH  based  upon 
evaluations  done  during  Joe's  4th  grade  year,  Joe's  skills  in 
reading,  written  language  and  math  fall  within  a  3rd  grade  level 
while  his  spelling  skills  fall  within  a  late  2nd  grade  level. 
Receptive  and  expressive  language  skills,  as  tested  by  FCH, 
ranged  from  age  level  to  approximately  2  years  below  age  level 
with  weaknesses  in  his  ability  to  produce  spontaneous  language 
and  more  elaborated  language  structures  including  poor  expressive 
sentence  formulation  skills,  reduced  organization  and  sequencing 
skills  and  mild  word  retrival  problems.   (See  P-4 , 5 , 6 , 7 , 35 ;  S-l; 
testimony  of  Dr.  Prather;  Ms.  Wellock;  Ms.  Marshak;  Ms.  Powell; 
Ms.  Rooney;  Ms.  White.) 

There  is  also  essential  agreement  regarding  the  type  of 
special  education  program  that  Joe  requires,  to  wit:   1)  An 
integrated,  language  based  academic  program  with  emphasis  on 
interactive  learning  and  discussion  within  a  structured  setting; 
2)  A  multi-sensory  teaching  approach  with  systematic,  sequential 
instruction,  repitition,  reinforcement  and  teacher  modelling;  3) 
Instruction  in  organizational  skills  and  self  organizing 
strategeis;  4)  Use  of  computer  based  remedial  programs  as  an 
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integral  part  of  Joe's  academic  program  for  drill  in  basic  skills 
such  as  phonics,  spelling  and  math  facts;  5)  Treatment  by  a 
speech  and  language  pathologist  or  a  learning  disabilities 
specialist  at  least  twice  weekly  on  a  small  group  or  1:1  oasis 
along  with  consultation  by  this  specialist  to  Joe's  teachers. 
Finally,  there  is  also  essential  agreement  that  the  proposed 
Walpole  IEP  for  the  1989-90  school  year  has  incorporated  many  of 
the  recommendations  of  FCH  with  respect  to  Joe's  special 
education  needs.   (See  testimony  of  Dr.  Prather;  Ms.  Wellock;  Ms. 
Marshak;  Ms.  Powell;  Ms.  Rooney;  Ms.  White;  P-4 , 5 , 6 , 7 , 3  5 ;  S-l). 

The  fundamental  dispute  between  the  parties  centers  upon 
whether  Joe's  documented  disabilities  and  the  special  education 
program  Joe  requires  can  best  be  implemented  by  Walpole  or 
Carroll;  and  whether  the  Walpole  program  is  an  integrated 
language  based  program. 

A  review  of  the  two  programs  reveal  numerous  similarities. 
Both  the  Carroll  and  Walpole  programs  offer  language  based 
special  education  academic  classes.   Both  Carroll  and  Walpole 
offer  small  student  to  teacher  ratios  in  most  classes.   Both 
offer  compatible  student  groupings  in  their  special  education 
classes.   Both  offer  two  periods  per  day  in  the  areas  of  reading, 
language,  and  spelling.   In  both  programs  Joe  moves  from  class  to 
class  being  exposed  to  different  teachers  and  different  peers. 
(See  testimony  Ms.  Awerman;  Ms.  Campbell;  Ms.  Wellock;  Ms. 
Rooney;  Ms.  Marshak). 

In  May  1989  Dr.  Prather,  who  administered  Joe's 
neuropsychological  evaluation  at  FCK  and  who  viewed  Joe's 
previous  Walpole  program  during  the  1988-89  school  year  wrote,  in 
pertinent  part,  to  Ms.  Rooney  (P-2): 

I  was  very  impressed  with  how  coordinated  your  efforts  were 
and  with  how  innovative  your  interventions  were.   My  concern 
when  a  child  is  primarily  in  resource  room  rather  than  the 
regular  classroom  for  instruction  is  that  his  program  will  be 
too  segmented  and  confusing;  I  was  impressed  with  your  ability 
to  coordinate  and  integrate  the  child's  program.   Yours  was 
definitely  a  model  program  of  what  resource  room  intervention 
should  be  (and  unfortunately  rarely  is).   There  was  little 
question  in  my  mind  that  Joey's  problems  with  organizational 
skills  could  be  remediated  or  at  least  compensated  for  within 
your  program.   The  larger  problem,  one  that  I  was  gradually 
persuaded  could  not  be  as  effectively  remediated,  was  his 
language  problem... 

On  June  19,  1989,  Dr.  Prather  wrote  a  To  Whom  It  May  Concern 
letter  (P-l)  which  noted,  in  pertinent  part: 

Based  upon  my  own  evaluation  and  in  consultation  with  other 
specialities  at  Franciscan  Children's  Hospital,  I  feel  quite 
strongly  that  Joey  needs  a  very  specialized  educational 
program,  one  that  emphasizes  a  language-based  classroom  with 
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small  group  instruction,  if  he  is  to  benefit  academically.  He 
simply  cannot  keep  up  linguistically  in  a  regular  calssroom, 
and  unfortunately  public  schools  can  only  offer  "resource 
room"  help,  which  tends  to  fractionate  the  day  for  a  boy  who 
has  significant  difficulty  with  organizational  as  well  as 
linguistic  skills.   My  recommendation  to  Ms.  T.  was  that  she 
seriously  consider  a  private  school  placement  in  a  school  for 
seriously  learning  disabled  children. 

Based  upon  the  totality  of  evidence  presented,  I  agree  with 
Dr.  Prather  that  Joe  requires  a  specialized,  language  based 
educational  program.   I  also  agree  with  Dr.  Prather  regarding  the 
quality  of  both  last  year's  Waipoie  program  which  she  viewed  and 
the  quality  and  coordination  of  the  Walpole  special  education 
teachers  at  Johnson  Middle  School.   However,  I  must  disagree  with 
Dr.  Prather  in  her  opinion  that  the  1989-90  school  year  IEP 
proposed  by  Walpole  would  not  effectively  address  Joe's  ianaguage 
problems  and  that  Walpole  would  only  offer  resource  room  help 
which  would  fractionate  Joe's  day.   Similarly,  I  cannot  agree 
with  Dr.  Prather 's  recommendation  of  the  Carroll  School  for  Joe. 

I  conclude  that  the  proposed  Walpole  program  effectively 
constitutes  an  integrated  language  based  placement.   Joe  would 
receive  his  reading,  language  arts/spelling  and  math  in  very 
small  group  special  education  classes  and  would  be  taught  by 
certified,  experienced  special  education  teachers  utilizing  a 
multi-sensory  approach  and  an  interactive/discussion/teacher 
modelling  based  style  of  instruction,  with  computer  based 
remedial  techniques  for  drill  in  basic  skills  such  as  phonics, 
word  attack,  math  facts  and  spelling  integrated  into  his 
program.   The  Stevenson  methodology  is  employed  rather  than  the 
Orton-Gillingham  approach.   Both  Stevenson  and  Orton-Gillingham 
are  highly  respectd  teaching  methodologies  and  either  approach 
was  recommended  by  the  FCH  educational  evaluator.   (See  SCHOOL'S 
PROPOSED  PROGRAM  detailed  above;  P-4.)   Indeed,  with  Joe's  visual 
strengths,  the  Stevenson  approach  may  be  better  suited  to 
teaching  to  his  areas  of  strength  with  its  use  of  associations 
and  visual  images  as  well  as  helping  his  memorization  and 
organization  skills.   (See  testimony  Ms.  Wellock).   I  find  these 
intensive  reading,  Ianaguage  arts/spelling  and  math  classes 
clearly  are  language  based  classes. 

The  major  distinction  between  the  two  programs  is  that  at 
Carroll,  Joe  receives  his  science  and  social  studies  instruction 
in  small  group  special  education  classes,  while  at  Walpole  he 
would  be  mainstreamed  into  larger  regular  education  classes  for 
these  two  classes  for  a  total  of  6  periods  per  week.   However,  at 
Walpole,  Joe  would  receive  assistance  from  the  special  education 
teacher  in  the  regular  education  science  and  social  studies 
classes,  whose  function  is  to  help  Joe,  keep  him  focused  and  on 
task  and  clarify  any  material  that  he  does  not  fully  understand 
initially  during  the  regular  education  teacher's  presentation. 
Further,  Joe  would  receive  5  periods  per  week  of  academic  support 
which  is  specifically  designed  to  review,  reinforce  and  discuss 
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in  small  group,  teacher  led  interaction  the  lessons  taught  in 
science  and  social  studies  and  to  prepare  Joe  for  the  upcoming 
material  to  be  introduced  into  these  classes.   Joe  would  take  his 
science  and  social  studies  tests  with  his  special  education 
teacher  in  his  science  and  social  studies  class/academic  support 
teacher,  and  these  tests  would  be  modified  by  her  for  her  special 
education  students  as  necessary  to  be  adapted  to  their  specific 
needs.   Finally,  Joe's  speech  and  language  pathologist,  who 
provides  him  speech  and  language  therapy,  would  also  provide  him 
academic  support  on  two  days.   The  speech  and  language 
pathologist  consults  to  both  Joe's  regular  and  special  education 
teachers.   (See  SCHOOL'S  PROPOSED  PROGRAM;  testimony  of  Ms. 
Powell;  Ms.  Marshak.) 

I  am  unable  to  conclude  that  the  distinction  between  the 
Carroll  and  Walpole  programs  described  directly  above  renders  the 
Waipole  program  inappropriate  for  Joe  or  lessens  its  impact  as  a 
language  based  program.   I  conclude  that  the  union  of  main- 
streamed  regular  education  science  and  social  studies  merged  with 
a  special  education  teacner  to  provide  in-class  support  to  Joe  in 
these  subjects,  plus  the  academic  support  special  education 
classes  specifically  geared  towards  assisting  Joe  in  these 
mainstreamed  subjects  and  taught  by  Joe's  in-class  support 
special  education  teacher  and  his  speech  and  language  therapist 
constitutes  language  based  programming. 

In  summary,  I  conclude  that  the  combination  of  intensive 
special  education  classes  in  reading,  language  arts/spelling  and 
math  combined  with  mainstreamed  regular  education  science  and 
social  studies,  in-class  special  education  support  in  these 
mainstreamed  subjects,  and  academic  support  special  education 
classes  for  these  mainstreamed  classes,  constitutes  an 
integrated,  language  based  academic  program  for  Joe  which  would 
appropriately  address  his  special  education  needs,  so  as  to 
assure  his  maximum  possible  educational  development.   I  find  the 
Walpole  program  to  be  far  more  than  resource  room  intervention 
and  support  as  characterized  by  Dr.  Prather.   Further,  the 
Walpole  program  would  address  Joe's  special  education  needs  in  a 
less  restrictive  502.3  public  school  educational  setting  than  the 
502.5  private  school  setting  of  Carroll.   Finally,  the  Walpole 
program  would  allow  Joe  to  be  mainstreamed,  with  appropriate 
support,  into  two  regular  education  acedemic  classes  and  all  non 
academic  classes  where  Joe  would  be  educated  with  regular 
education  students.   Public  school  placement  and  mainstreaming  is 
consistent  with  the  statutory  mandates  of  state  and  federal 
special  education  laws  to  promote  normalization  and  integration 
of  special  education  students  with  regular  education  students 
wherever  possible. 

It  must  be  emphasized  that  Joe  has  progressed  in  Walpole 
ever  the  past  several  years  in  special  education  programs  far 
less  intensive  than  the  program  currently  proposed  by  Walpole. 
The  only  test  instrument  that  has  been  consistently  administered 
to  Joe  over  time  and  provides  any  basis  for  comparison  of  skill 
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levels  over  an  extended  time  period  is  the  Comprehensive  Test  of 
Basic  Skills  which  was  administered  by  Waipcle  to  Joe  at  the  end 
of  his  2nd,  3rd  and  4th  grade  years.   On  the  CTBS  Joe  has  shown 
steady,  consistent  progress  from  grade  2  to  grade  3  to  grade  4. 
In  reading,  Joe  has  progressed  from  a  2.4  grade  level  and  a  556 
standard  score  at  the  end  of  2nd  grade  to  a  4.4  grade  level  and  a 
659  standard  score  at  the  end  of  4th  grade.   In  spelling,  Joe  has 
progressed  from  a  2.1  grade  level  and  a  492  standard  score  at  the 
end  of  2nd  grade  to  a  3.5  grade  level  and  a  606  standard  score  at 
the  end  of  4th  grade.   In  language,  Joe  has  progressed  from  a  2.1 
grade  level  and  a  520  standard  score  at  the  end  of  2nd  grace  to  a 
4.2  grade  level  and  a  651  standard  score  at  the  end  of  4th 
grade.   In  mathematics,  Joe  has  progressed  from  a  2.5  grade  level 
and  a  536  standard  score  at  the  end  of  2nd  grade  to  a  4.2  grade 
level  and  a  658  standard  score  at  the  end  of  4th  grade.   For  the 
total  CTBS  test,  Joe  has  progressed  from  a  2.3  grade  level  and  a 
546  standard  score  at  the  end  of  2nd  grade  to  a  4.3  grade  level 
and  a  656  standard  score  at  the  end  of  the  4th  grade.  (See 
PROFILE  OF  STUDENT  above ;'  testimony  of  Dr.  Kline;  S-10,  I0A, 
10B).   The  evidence  demonstrates  that  Joe  has  progressed 
approximately  2  years  in  grade  level  and  100+  points  in  standard 
score  over  the  past  2  year  period  in  Waipcle  while  functioning 
under  IEPs  which  provided  far  less  special  education  programming 
that  the  IEP  currently  proposed  by  Walpole.   While  Joe  has 
language  based  learning  disabilities  and  organizational  deficits 
and  remains  from  1-2  years  below  grade  level  depending  upon  the 
test  instrument  utilized  and  the  subject  area  tested,  he  has  made 
roughly  2  years  progress  over  the  last  2  school  years,  relative 
to  himself,  under  his  Walpole  IEPs  in  public  school  placements. 
Given  the  more  comprehensive,  extensive,  highly  structured, 
coordinated,  integrated,  language  based,  special  education 
program  and  the  highly  qualified,  experienced  and  certified 
teachers  proposed  by  Walpole  for  Joe  for  the  1989-90  school  year, 
I  conclude  that  there  would  be  a  substantial  liklihood  of 
continued  progress  and  a  reasonable  probability  that  the  gap 
between  Joe's  functionaing  level  and  actual  grade  level  would 
narrow.   I  also  note  the  continuity  of  Joe's  teachers  at 
Walpole.   Ms.  White,  who  was  Joe's  regular  education  4th  grade 
teacher  last  year,  would  be  his  5th  grade  regular  education 
teacher  this  year.   Special  education  teachers  Wellock,  Rooney, 
Powell,  and  Marshak  all  taught  Joe  in  some  capacity  in  4th  grade 
and  would  be  his  teachers  again  this  year  as  specified  in 
SCHOOL'S  PROPOSED  PROGRAM,  above.   Therefore,  all  of  Joe's 
proposed  current  teachers  already  know  Joe,  have  taught  him  and 
are  familiar  with  his  capabilities  and  disabilities.   Given  the 
positive  relations  tip  Joe  and  his  teachers  experienced  last  year, 
such  continuity  should  facilitate  Joe's  remediation  and  progress. 

Parent  raises  a  concern  over  the  use  of  the  special 
education  resource  room  by  more  than  one  group  of  students  at  one 
time  and  possible  distractibility  for  Joe.   I  have  carefully 
considered  both  the  size  and  flocrplan  of  the  spacious  resource 
room  (S-14)  along  with  the  number  of  students  who  would  be 
receiving  special  education  services  at  the  same  time  as  Joe  in 
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either  the  resource  room  or  an  empty  classroom  (See  S-24; 
testimony  of  Ms.  Rooney).   For  intensive  reading,  Joe's  class  of 
6  students  would  be  alone  in  the  resource  room  on  Tuesday  and 
Thursday  while  on  Monday,  Wednesday  and  Friday  there  would  be  2 
other  groups  of  2  students  each  for  a  total  of  10  students,  3 
teachers  and  3  groups  in  the  resource  room.   For  intensive 
language  arts/spelling,  Joe's  class  of  6  students  would  be  alone 
in  the  resource  room  on  Monday  and  Friday  while  on  Tuesday, 
Wednesday  and  Thursday  there  would  be  one  other  group  of  2 
students  for  a  total  of  8  students,  2  teachers  and  2  croups.   For 
intensive  math,  Joe's  class  of  3  students  would  be  alone  in 
another  classroom  on  Monday,  Tuesday  and  Friday  while  on 
Wednesday  and  Thursday  there  would  be  2  other  groups  of  2 
students  each  for  a  total  of  7  students,  3  teachers  and  3 
groups.   For  academic  support,  Joe's  class  of  5  students  would  be 
alone  in  another  classroom  on  Monday,  Tuesday,  Thursday  and 
Friday  while  during  a  second  academic  support  period  on  Monday, 
along  with  Joe's  class  of  3  students,  there  would  be  2  other 
groups  of  2  students  each  for  a  total  of  7  students,  3  teachers 
and  3  groups  in  the  resource  room.   Given  the  amount  of  time 
Joe's  group  is  alone  in  either  another  classroom  or  the  resource 
room;  given  the  large  size  of  the  resource  room;  given  the  way 
the  resource  room  is  utilized  and  students  are  placed;  given  the 
very  small  student  grouping;  given  the  small  number  of  total 
students  in  the  resource  room  at  any  one  time;  and  given  Joe's 
demonstrated  past  progress  in  this  type  of  educational 
environment;  I  find  Parent's  concern  to  be  unfounded. 

II. 

I  find  the  proposed  Walpole  program  for  Joe  for  the  1989-90 
school  year  to  be  a  superior  program  to  his  current  Carroll 
School  placement  for  a  number  of  reasons.   Legally,  the  Walpole 
program  appropriately  addresses  Joe's  special  education  needs,  so 
as  to  assure  his  maximum  possible  educational  development  and 
does  so  in  a  less  restrictive  educational  environment  than 
Carroll.   Second,  I  find  the  educational  background,  training, 
certification,  advanced  degrees,  teaching  experience  and  overall 
quality  of  Joe's  proposed  Walpole  teachers  to  be  vastly  superior 
to  Joe's  current  teachers  at  Carroll.  (See  PARENT'S  PROPOSED 
PROGRAM  and  SCHOOL'S  PROPOSED  PROGRAM,  above).   I  have  particular 
concern  that  2  of  Joe's  Carroll  teachers  in  3  subject  matter 
areas  (reading/language  and  social  studies)  have  no  teaching 
certification  whatsoever  in  either  special,  elemenetary  or 
regualar  education.   I  find  it  especially  troublesome  that  Joe's 
teacher  in  the  crucial  area  of  reading  and  language,  who  teaches 
Joe  for  2  periods  daily,  has  no  educational  certifications. 

Third,  for  a  student  who  needs  structure,  finds  change 
difficult,  and  reacts  adversely  to  change  (testimony  Ms.  T.;  Ms. 
Awerman),  I  find  that  Joe's  schedule  at  Carroll  this  year  has 
been  one  of  frequent  change.   In  addition  to  the  initial  change 
from  Walpole  to  Carroll  itself,  Joe's  Carroll  schedule  has  been 
changed  as  follows:   1)  Joe's  2  language  classes  were  changed  in 
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the  beginning  of  November  to  a  lower  level  with  the  same  teacher 
but  different  students;  2)  Because  of  the  2  language  classes 
being  changed,  both  Joe's  math  class  and  science  class  had  to  be 
changed  to  both  different  teachers  and  different  students;  3)  Joe 
began  the  year  in  a  communications  class  taught  by  a  speech  and 
language  pathologist.   Several  weeks  later  he  was  removed  from 
that  class  so  he  could  receive  a  tutorial  in  the  Orton-Gillingham 
method  with  another  teacher.   It  was  anticipated  that  Joe  would 
be  removed  from  the  Orton-Gillingham  tutorial  and  be  put  back 
into  a  communications  class  sometime  in  December.   (See  testimony 
of  Ms.  T;  Ms.  Awe r man;  Ms.  Campbell).   I  find  such  a  situation  to 
"fractionate"  and  be  highly  disruptive  to  Joe  with  his  need  for 
structure  and  difficulty  with  change.   Joe's  reaction  to  his 
Carroll  situation  is  demonstrated  by  his  Carroll  progress  reports 
which  indicate  that  Joe  is  functioning  at  a  lower  level  than  he 
functioned  while  at  Walpole  or  as  observed  when  he  was  evaluated 
at  FCH.   (See  P-40;  testimony  Ms.  Awe r man;  Ms.  Campbell). 

Fourth,  there  is  no  evidence  that  Joe  is  receiving  any 
computer  based  instruction  or  drill  at  Carroll  which  was 
recommended  by  the  FCH  educational  evaluator  (P-4)  and  stressed 
by  Dr.  Prather,  both  as  recommended  for  Joe  and  as  a  benefit  of 
the  Carroll  School.   (See  testimony  of  Dr.  Prather;  P-1,5). 
Finally,  dispite  recommendations  for  direct  speech  and  language 
services  from  Carroll's  own  speech  and  language  pathologist  (P- 
41)  as  well  as  FCH  (P-7),  Carroll  has  been  unable  to  fit  speech 
and  language  therapy  into  Joe's  schedule.   Both  computer  based 
remediation  and  speech  and  language  therapy  would  be  a  part  of 
Joe's  program  at  Walpole.   (See  SCHOOL'S  PROPOSED  PROGRAM, 
above) . 


ORDER 

1)  Walpole 's  proposed  502.3  program  and  placement  at  Johnson 
Middle  School  for  the  1989-90  school  year  appropriately 
addresses  Joseph  T.'s  special  education  needs,  so  as  to 
assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment. 

2)  Walpole  is  not  financially  responsible  for  Joe's  placement  at 
Carroll  School  for  the  1989-90  school  year. 
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IN  RE:   AMIE  V. 


BSEA  #90-0001 


DECISION 


This  decision  is  written  pursuant  to  20  U.S.C.  1401  e_t  seq , 
29  U.S.C.  794,  M.G.L.  chs.  71B,  30A  and  the  Regulations 
promulgated  thereunder. 

A  hearing  in  the  above-noted  matter  was  convened  on 
September  25,  1989  in  Lakeville,  MA.  and  thereafter  on  September 
26  and  27,  1989*  in  Quincy  and  Lakeville  respectively. 

The  following  persons  were  in  attendance  for  all  or  part  of 
the  proceedings: 


Nancy  V. 
Robert  V. 
Amie  V. 

Robin  Luberoff 
Thomas  Fallon 


Richard  Sullivan 
Jeannette  Medeiros 

Marie  White 

Katherine  Keenan 

Lloyd  Dudley 

Marc  Weiner,  Ph.D. 

Lydia  Garand 
Catherine  Mason 

Karl  Pulkkinen 

Matthew  Rutter 


■Parent 
■Parent 
■Student 
■Attorney 
■Special 
Freetown 
( hereaf t 
■Attorney 
■Special 
Apponequ 
■Special 
Apponequ 
■Special 
Middle  S 
■English 
Apponequ 
■Coordina 
Apponequ 
■P.A.C.  " 
■L.D.  Spe 
Medical 
•Public  S 
Landmark 
■Director 
Landmark 


for  Parents  and  Student 
Education  Administrator, 
-Lakeville  School  District 
er  "Freetown" ) 

for  School  Committee 
Needs  Teacher , 
et  High  School 
Needs  Teacher, 
et  High  School 
Education  Teacher, 
chool 

Department  Chairman, 
et  High  School 
tor  of  Special  Needs, 
et  High  School 

cialist,  New  England 
Center  (hereafter  NEMC ) 
chool  Liaison, 

School 

of  Personnel, 

School 


Reece  Erlichman 
ISSUE  PRESENTED 


-Hearing  Officer,  BSEA 


Does  the  1989-1990  IEP  originally  proposed  by  the  school 
district  for  Amie  ( Exh .  P-l,  S-5)  as  amended  pursuant  to  a 
September  1989  reconvened  TEAM  meeting  (Exh.  S-l)  serve  to  assure 
her  maximum  feasible  educational  development  in  the  least 
restrictive  environment  consistent  with  that  goal? 


*The  record  remained  open  through  October  16,  1989  for  receipt  of 
closing  arguments. 
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If  not,  would  a  residential  placement  at  the  Landmark  School 
meet  said  standard? 

PROFILE/EDUCATIONAL  HISTORY 

PROFILE  (See  Exhs .  P-9,  P-ll,  P-13,  P-14,  P-15,  P-16,  S-23,  P-17, 
P-18,  P-19,  P-21;  refer  to  testimony  of  Mrs.  V.  Ms.  Mason,  Ms. 
White,  and  Ms.  Keenan.) 

Amie  V.,  age  15,  has  been  described  by  experts  as  a 
pleasant,  mature,  and  hard  working  learning  disabled  student,  who 
is  motivated,  organized  and  conscientious  about  school.  She  is 
noted  to  have  friends  (both  in  and  out  of  school),  and  possess 
good  self-confidence.  Assessments  of  her  intellectual  ability 
range  from  average  (as  per  a  May  1984  WISC  administration)  to  low 
average  (as  per  a  1989  WISC  administration).  While  decoding 
represents  a  strength  for  Amie,  as  does  her  lack  of 
distractibility ,  weaknesses  have  been  noted  in  sequential 
processes,  retention  of  material  and  comprehension  of  language 
and  reading  material.  Such  sequencing,  language  processing  and 
overall  memory  weaknesses  make  academic  work  a  challenge  for  Amie 
and  reduce  her  speed  and  efficiency  in  both  acquiring  new  skills 
and  demonstrating  knowledge.  Attendant  grade  level  deficits  are 
therefore  evidenced  in  academic  areas.  (By  way  of  example,  in  a 
1984  NEMC  assessment  Amie  was  found  to  be  6  months  delayed  in  all 
academic  areas;  by  March  1986  the  delay  was  measured  at  6  months 
to  one  and  a  half  years,  and  by  March  1988  1-li  years  in  reading, 
math  and  language  arts.  See  chart  infra  for  additional  and  more 
current  test  results.)  Amie's  receptive  and  expressive  language 
abilities  (as  measured  by  a  1987  LEA  evaluation)  fell  within  the 
lower  limits  of  the  average  range  for  her  age. 

EDUCATIONAL  HISTORY  (Refer  to  testimony  of  Parents) 

Amie  was  retained  in  Kindergarten  and  commenced  receipt  of 
special  education  services  at  the  end  of  grade  two.  For  grade 
four,  parents  placed  Amie  at  a  private,  non-special  education 
facility,  however  she  did,  during  this  time,  receive  some  special 
services  at  the  public  school.  During  grade  five  Amy  was  educated 
pursuant  to  a  502.3  IEP  (See  Exh.  P-6,  covering  the  period  10/85- 
6/86  and  calling  for  daily  reading,  math,  and  language  in  the 
resource  room;  see  also  Exhs.  P-7  and  P-8,  the  former  a  502.9  IEP 
covering  the  period  9/85-11/85;  the  latter  a  6/85-6/86  IEP  of  the 
502.2  prototype  providing  for  resource  room  math,  reading  and 
academic  support.)  Amie  was  once  again  educated  pursuant  to  an 
IEP  of  the  502.3  prototype  for  grade  6  (academic  1986-1987),  this 
year  receiving  10  periods  per  week  of  resource  room  service 
including  academic  instruction,  language,  testing  in  the  resource 
room,  and  monthly  adjustment  counselling.  (Exh.  P-5.)  During 
grade  7  Amie  attended  the  resource  room  daily  for  reading, 
language  and  math  as  well  as  for  support,  with  monthly  adjustment 
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counselling  continued.  (See  502.3  IEP,  Exh.  P-4 ,  S-24.)  Amie's 
eighth  grade  year  (academic  1988-1989)  involved  her  participation 
in  resource  room  reading,  English  and  math  on  a  daily  basis  as 
well  as  support  twice  weekly  and  crisis  counselling  once  monthly. 
(Note:  Amie  participated  in  mainstream  English  for  a  portion  of 
the  year  in  lieu  of  resource  room  English  but  was,  at  parental 
request,  returned  thereafter  to  resource  room  English.  See  502.3 
prototype  IEP,  Exh.  P-2,  S-18,  and  rejected  amendment,  Exh.  P-3, 
S-9.  ) 

Amie  moved  to  the  high  school  for  grade  9  (academic  1989- 
1990)  pursuant  to  the  program  proposed  by  Freetown's  June  1989 
IEP  which,  though  rejected,  is  implemented  pending  the  outcome  of 
this  appeal.  (See  Exh.  S-4;  and  see  Exhs .  S-5,  P-l,  June  1989 
502.3  IEP,  calling  for  academic  support  and  math,  each  daily  in 
the  resource  room,  as  well  as  adjustment  counselling:  (a) 
monitoring  and  (b)  on  an  as  needed  basis.  Enrollment  in  the 
remedial  reading  program  is  further  proposed.) 

In  September  1989  Amie's  TEAM  re-convened  and  a  new  IEP  was 
generated.  This  502.3  plan  provides  for  daily  resource  room  for 
academic  support,  English  and  math,  adjustment  counselling  20 
minutes  weekly  and  remedial  reading  with  the  reading  specialist. 
The  plan  further  contemplates  that  Amie  meet  briefly  with  the 
special  needs  teacher  each  morning  and  afternoon;  that  said 
teacher  monitor  her  performance  in  regular  education,  and  that 
the  language  therapist  consult  with  staff  on  a  bi-monthly  basis. 
(See  Exh.  S-l,  S-2.)  This  IEP,  which  was  rejected  by  parents  on 
September  25,  1989,  is  the  subject  of  the  instant  appeal. 

It  must  further  be  noted  as  part  of  Amie's  educational 
history  that  she  received  private  tutoring  over  the  past  5 
summers,  which  service  was  secured  by  parents  who  sought  no 
reimbursement  from  the  LEA. 

STATEMENT  OF  THE  EVIDENCE 

PARENTS'  CASE 

1.  Mrs.  V.  testified  regarding  Amie's  skills  and  deficits  (see 
Profile),  her  educational  history  ( supra )  and  presented  her 
position  with  regard  to  Amie's  future  educational  programming. 
This  witness  stated  that  historically  Amie  has  been  a  student, 
with  good  self-confidence,  who  liked  school  and  was  very 
motivated  and  conscientious.  However,  sometime  in  November  of 
1988,  (grade  8)  Amie  indicated  that  she  did  not  like  being  placed 
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in  the  resource  room,  felt  she  was  not  making  progress,  realized 
she  could  not  keep  up  with  her  peers  and  basically  "wanted  out". 
By  way  of  compromise  Amie  was  then  mainstreamed  in  English  for 
one  marking  period  but  returned  thereafter  to  resource  room  for 
this  subject.  Mrs.  V.  testified  that  Amie's  negative  attitude 
persisted  for  approximately  four  months  and  then  improved.  Mother 
further  indicated  that  for  this,  her  9th  grade  year  (1989-1990) 
Amie  has  moved  on  to  the  high  school*  where  she  currently  likes 
her  teachers  and  classes. 

Based  upon  her  September  1989  observation  of  the  high  school 
resource  room  in  which  Amie  participates,  mother  testified  that 
the  room  was  crowded,  there  was  alot  of  commotion,  and  that  while 
the  teacher  worked  with  Amie  (individually  or  in  a  small  group) 
other  students  were  working  on  their  own.  (For  historical 
purposes  See  Exh.  S-23,  which  indicates  that  parental  concern 
over  classroom  noise/large  size  of  groups  was  communicated  to 
school  by  parent  in  1987.) 

Mrs.  V.  characterized  Freetown's  current  proposal  as  "more 
of  the  same",  explaining  that  she  has,  as  of  this  year,  come  to 
the  realization  that  Amie  has  made  very  little  academic  progress 
over  the  last  few  years  pursuant  to  public  school  programming. 
Thus,  commencing  in  the  spring  of  1989,  other  placement  options 
(public,  private,  vocational)  were  explored  by  the  family. 
Ultimately  Amie  was  accepted  at  the  Landmark  School. 

Amie's  father,  Mr.  V.  ,  presented  additional  testimony 
regarding  his  perception  of  Amie's  needs,  family  life,  etc.  He 
also  indicated  that  despite  the  fact  that  paretns  secured  private 
summer  tutoring  for  Amy  for  the  past  5  years,  Freetown  was  never 
requested  to  pay  for  same. 

2.  Catherine  Mason  (M.Ed.,  certified  in  moderate  special  needs 
and  regular  education;  has  worked  at  NEMC  approximately  5  years), 
evaluated  Amy  on  numerous  occasions  between  November  1984  and 
March  1989.  Salient  results  of  these  evaluations  may  be 
summarized  as  follows**:  (Note:  reverse  chronological  order:) 

A.  March  1989  evaluation  (gr.  8,  chronological  age  14i): 
Examiner  notes  that  results  of  academic  testing  are  very 
disappointing  as  not  indicative  of  significant  progress  in  any 
area  since  preceding  year's  evaluation. 


*  pursuant  to  the  rejected  June  1989  IEP 

**and  should  be  considered  in  tandem  with  test  scores  achieved  as 
reflected  on  chart  of  testing,  infra. 
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Moreover,  the  report  highlights  Amie's  20  point  drop  in  IQ  from 
that  attained  5  years  prior,  which  drop,  she  suggests,  is  a 
reflection  of  lack  of  achievement  rather  than  lack  of  ability. 
(That  is  the  drop  may  represent  the  cumulative  effect  Amie's 
learning  disabilities  have  had  on  her  learning  over  the  years). 
The  evaluator  recommends  a  comprehensive,  intensive,  remedial 
program  where  Amie  can  learn  cognitive  stratagies  and  where 
remedial  goals  can  be  reinforced  throughout  her  curriculum. 
(Exh.  P-9,  S-10) 

B.  March  1988  evaluation  (grade  7)  -  Examiner  reports  that 
Amie  feels  she  is  having  a  good  year  in  school  and  further  notes 
that  current  testing  revealed  Amie  had  made  "...measurable,  and 
in  some  cases,  dramatic  gains  in  all  subject  areas,  though  her 
overall  performance  continues  to  be  delayed  by  1-2  years  in  most 
areas,  and  more  delayed  than  this  in  one  or  two  areas."  Progress 
in  the  area  of  reading  is  noted  to  have  been  relatively  slow, 
with  writing  tasks,  i.e.,  ability  to  organize  thoughts  into  well- 
developed  story  line,  characterized  as  having  shown  much 
improvement  since  last  testing,  as  did  math  computation  and 
application  skills. 

"Clearly,  the  program  Amie  has  received  in  recent  months  has 
been  effective  in  meeting  her  needs,  and  it  should  continue  at  at 
least  its  present  level  and  intensity  in  order  to  continue  to 
narrow  the  gap  between  her  grade  placement  and  her  performance." 
(Exh.  S-20,  P-10) 

C.  March  1987  evaluation  -  Examiner  reports  that  parent 
seems  very  pleased  with  Amie's  overall  performance  in  academic 
and  extra-curricular  activities  and  well  satisfied  with  Amie's 
educational  program,  while  noting  continued  areas  of  weaknesses. 
Examiner  observes  that  Amie  had  made  gains  in  all  content  areas, 
and  continued  to  develop  an  appropriate  repertoire  of  self- 
monitoring  and  strategizing  skills.  In  conclusion,  Ms.  Mason 
wrote  that  the  program  Amie  is  receiving  appears  very  appropriate 
and  has  been  responsible  for  many  of  her  gains.  Mason  recommends 
that  she  continue  to  receive  the  amount  and  quality  of  services 
currently  given.  ( Exhs .  P-ll,  S-25) 

D.  March,  1986  evaluation  -  Ms.  Mason  notes  that  Amie 
evidenced  significant,  measurable  progress  in  all  academic  areas, 
that  her  current  educational  program  had  a  very  positive  impact 
on  her  academic  growth  and  that  Amie  should  continue  to  receive 
at  least  her  current  level  of  special  services  as  well  as 
accommodations  and  modifications  in  her  mainstream  classes.  (Exh. 
P-12) 
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E.  August,  1985  evaluation  -  Ms.  Mason  notes  that  this  year 
(at  St.  Stanislaus,  a  private  parochial  school)  Amie  failed  Math, 
Social  Studies  and  Spelling  and  received  a  D  in  Reading.  As  per 
the  examiner  the  evaluation  revealed  nearly  non-existent  academic 
growth  over  the  past  academic  year.  (Exh.  P-13) 

In  testifying  at  the  hearing,  Ms.  Mason  stated  that  from 
year  to  year  most  evaluations  revealed  that  Amie  had  made 
measurable,  consistent  progress*  (though  rarely  a  full  year's 
progress  in  a  given  year).  However,  between  her  March  1988  and 
March  1989  evaluations,  it  was  this  witness'  opinion  that  Amie 
made  little  or  no  progress.  This  was,  as  per  Ms.  Mason,  a  source 
of  concern,  particularly  in  light  of  the  fact  that  Amie  was  to 
enter  high  school  the  following  September. 

This  witness  stated  that  while  Amie  may  be  doing  well  on  a 
day  to  day  basis  in  the  classroom  (as  per  teachers'  reports), 
this  is  not  necessarily  indicative  of  solid  academic  gains  (i.e. 
skills  which  she  can  retain  and  use,  over  time,  outside  of  the 
classroom  context).  She  affirmed  the  validity  of  the  test  results 
she  has  obtained  over  the  years  with  Amie,  and  indicated  that 
they  are  an  accurate  reflection  of  her  ability.  In  commenting 
upon  higher  scores  achieved  in  different  tests  administered  by 
other  examiners  (i.e.  Landmark,  Ms.  Scavuzzo),  Mason  noted  that 
the  Gray  Oral  instrument,  e.g.,  yields  inflated  scores,  and  the 
Slosson  measures  just  single  word  identification.  Moreover  she 
asserted  that  her  use  of  the  same  instrument  year  to  year 
provides  a  valid  basis  for  comparison,  whereas  this  is  not  the 
case  when  comparing  different  testing  instruments. 

When  questioned  as  to  the  appropriateness  of  Freetown's 
currently  proposed  IEP,  Mason  responded  that  it  was  not  specific 
enough  to  enable  her  to  make  a  complete  judgment.  She  noted 
nonetheless  that  nothing  in  the  IEP  addresses  language 
remediation  (in  her  view  work  with  a  language  therapist  would  be 
helpful).  Furthermore,  Mason  recommended  that  Amie's  language 
needs  be  addressed  in  all  her  classes  (that  is,  that  her  remedial 
goals  be  reinforced  in  virtually  every  subject),  that  she  be 
taught  in  small  groups  (5-12  students),  and  that  some  1:1 
tutorial  support  be  furnished  in  language  arts. 

Ms.  Mason  further  commented  that  Amie  would  have  a  great 
deal  of  difficulty  if  a  text  written  for  a  9th  grade  reading 
ability  were  required  for  any  of  her  classes.  Upon  reviewing 
samples  of  the  high  school  home  economics  and  biology  texts,  this 
witness  stated  that  Amie  would  need  support  in  order  to  handle 
them. 

*she  excluded  the  period  11/84-7/85,  Amie's  4th  grade  year, 
during  which  time  she  attended  the  private,  non-special  education 
facility. 
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Mason  attested  to  familiarity  with  the  Landmark  School 
through  observation,  brochures,  and  following  other  students  at 
the  facility.  In  her  opinion  a  program  such  as  that  offered  by 
Landmark  could  benefit  Amie.  She  was  unaware  of  any  appropriate 
program  within  a  one  hour  commute  of  Amie's  home. 

3.  Amie  underwent  an  oral  language  evaluation  in  June  1989, 
conducted  by  speech/language  pathologist  Annabelle  Scavuzzo. 
(Exh.  P-21,  S-6.)  Based  upon  test  results  it  was  Ms.  Scavuzzo's 
opinion  that  Amie  should  be  placed  in  a  program  which  uses  a 
language  based  teaching  curriculum,  with  goals  of  the  curriculum 
as  follows:  (a)  teaching  strategies  for  comprehension;  and  (b) 
providing  general  enrichment  in  content  areas.  Ms.  Scavuzzo 
further  recommended  support  during  the  school  day  to  assist  Amie 
in  managing  curriculum  demands.  She  defined  support  as  entailing 
direct,  academic  support  service  delivery  (i.e.  a  small  group, 
experient ially  based  teaching  situation)  as  well  as  classroom 
accommodations  to  suit  Amie's  individual  learning  needs  (e.g. 
clarification  of  difficult  material,  quiet  environment).  Frequent 
review  of  material  is  also  called  for,  and  small  group 
interactive  language  therapy  is  suggested.  (See  also  Exh.  P-22, 
July  1989  Scavuzzo  letter.) 

4.  Karl  Pulkkinen,  Public  School  Liaison,  Landmark  School, 
(certified  Administrator  of  Special  Education)  testified 
regarding  the  program  there  available  to  Amie.  Mr.  Pulkkinen 
stated  that  the  North  Campus  program  (involving  89  students) 
focuses  on  the  development  of  language  skills  and  offers  the 
following  courses:  daily  1:1  language  arts  tutorial  (reading 
comprehension,  oral  reading,  written  expression,  spelling,. 
handwriting);  daily  language  arts  (written  expression)  class, 
homogeneous  small  group  setting;  daily  life  science  or  social 
studies  class  (homogeneous  small  group);  daily  literature  class, 
(homogenous,  small  group);  daily  math  (homogeneous,  small  group); 
as  well  as  physical  education  and  art  or  computer  science. 
Pulkkinen  stressed  that  even  in  content  areas,  content  is  used  as 
a  medium  for  language  skills  development. 

Landmark's  residential  component  (which  begins  at  2:50  P.M.) 
consists  of  a  daily  meeting,  sports/free  time,  dinner,  and  a  one 
hour  supervised  study  hall,  followed  by  free  time  and  bed  time. 

Based  upon  a  review  of  Amie's  Landmark  admissions  file,  it 
was  Mr.  Pulkkinen's  opinion  that  after  a  2-3  year  tenure  at 
Landmark  Amie  could  return  to  public  school  and  participate  in 
mainstream  content  courses,  with  special  education  support.  He 
explained  that  the  average  growth  experienced  by  Landmark 
students  (with  disabilities  similar  to  Amie's)  is  if  years 
progress  in  reading  comprehension  for  each  year  at  Landmark. 
Pulkkinen  further  stated  that  despite  her  strength  in  decoding, 
Amie  is  not  generally  functioning  higher  in  comprehension, 
written  expression,  etc.  than  other  publicly  funded  students  at 
Landmark's  North  Campus.  (See  Exh.  ?-23,  Landmark  acceptance 
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letter,  S-26,  P-25  Landmark  testing,  and  P-27-A-S,  Landmark 
intake  materials.) 

5.  Matthew  Rutter,  Director  of  Personnel,  Landmark,  testified 
that  the  school  currently  enjoys  provisional  approval  from  the 
Division  of  Special  Education.  He  further  testified  with  regard 
to  the  credentials/certifications  of  the  35  North  Campus  staff 
persons,  indicating  that  5  hold  Massachusetts  special  education 
certification,  4  are  special  needs  certified  in  other  states,  and 
4  hold  other  educational  certificates  issued  by  the  Commonwealth 
(to  wit:  2  elementary  education,  1  guidance  and  one  in  physical 
education).  Mr.  Rutter  indicated  that  those  staff  members  who 
hold  no  educational  certification  are  currently  enrolled  (or 
about  to  be  enrolled)  in  programs  leading  to  regular  education 
certification.  Those  staff  who  hold  regular  but  not  special 
education  certification  are  enrolled  in  programs  which  will  lead 
to  the  latter.  [See  also  Exh.  S-27,  degrees  and  certifications  of 
North  Campus  staff,  revealing  that  some  teachers  hold  no 
educational  certification  (regular  or  special)  whatsoever  and 
that  others,  while  certified  in  regular  eduation,  hold  no  special 
education  certification.] 

7.  Thomas  Fallon,  Director  of  Special  Education,  Freetown- 
Lakeville  School  District,  has  reviewed  Amie's  records  and  spoken 
with  her  teachers. 

Mr.  Fallon  testified  that  in  reviewing  recent  evaluative 
materials  and  the  originally  proposed  June  1989  IEP,  it  was  his 
determination  that  additional  services  should  be  offered  Amie.  He 
therefore  initiated  the  September  1989  meeting,  which  resulted  in 
the  September  1989-90  IEP  now  under  appeal. 

Fallon  explained  that  the  September  1989  IEP  augmented  the 
June  1989  IEP  by  providing  Amie  resource  room  English  (as  opposed 
to  mainstream  English);  designating  AM  and  PM  meetings  with  the 
resource  room  teacher  (wherein  she  could,  e.g.  preview/review 
regular  education  vocabulary,  etc);  and  calling  for  liaison 
between  Amie's  regular  and  special  eduation  service  providers  to 
insure  uniformity  of  presentation  and  make  staff  aware  of 
necessary  strategies,  modifications,  etc.  Mr.  Fallon  nonetheless 
acknowledged  that  liaison  between  special  and  regular  education 
staff  is  implicit  in  all  special  education  programming,  and  in 
fact  occurred  pursuant  to  Amie's  previous  plans.  He  further 
acknowledged  that  the  augmentation  of  special  services  to  which 
he  referred  regarded  a  comparison  between  the  June  and  September 
1989  IEPs;  whereas  the  September  1989  IEP,  when  compared  with 
services  furnished  Amie  pursuant  to  her  1988-89  IEP,  represented 
a  maintainance  level. 

Mr.  Fallon  testified  that  no  substantially  separate  learning 
disability  program  is  available  in  Freetown  at  the  high  school 
level.  Resource  room  services  could  however  be  augmented  to  the 
502.4  level  (although  in  his  view  Amie's  needs  would  net  warrant 
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same . ) 

FREETOWN-LAKEVILLE  CASE 

1.  Kathryn  Keenan  (certified  elementary  education;  currently 
enrolled  in  a  special  education  program;  not  certified  in  special 
education  but  is  under  waiver  from  the  Department  of  Education)  was 
Amie's  special  education  language  arts  teacher  for  academic  1988- 
1989.*  Ms.  Keenan  saw  Amie  daily,  four  times  per  week,  within  a 
small  group  (each  student's  program  was  individualized),  and  once 
weekly  on  a  1:1  basis. 

Ms.  Keenan  testified  that  while  with  her,  Amie  worked  success- 
fully in  a  6th  grade  speller,  always  completed  her  homework,  was 
able  to  focus  and  work  independently  and  generally  performed  well. 

Ms.  Keenan  recounted  that  during  Amie's  tenure  in  the 
mainstream  English  class,  the  student  reported  she  was  happy  with 
the  change  and  further  that  her  teacher  indicated  Amie  was  working 
successfully.  Upon  returning  to  the  resource  room  program  Amie 
informed  Ms.  Keenan  that  she  felt  she  would  do  better  and  get  more 
of  what  she  needed  within  the  resource  room. 

In  Ms.  Keenan's  opinion,  Amie's  return  to  special  education 
English  represented  a  step  backward,  as  she  was  working  successfully 
in  the  mainstream;  thus,  Freetown's  proposal  for  regular  education 
English  in  the  June  1989  IEP.  (See  also  October  1988  progress 
report,  Exh.  P-16;  and  See  P-17.) 

2.  Marie  White  (certified  teacher  of  moderate  special  needs;  18 
years  experience)  was  Amie's  special  education  reading  teacher 
during  academic  1988-89.  Ms.  White  testified  that  she  saw  Amie  5 
times  per  week  in  a  resource  room  with  3-8  students**,  with  an  aide 
assisting  on  the  three  days  per  week  that  8  children  were  present. 
Amie  was  not  taught  in  a  group  situation,  but  rather  received 
individual  instruciton  from  Ms.  White,  and  when  the  teacher  worked 
with  other  student's  Amie  worked  independently. 

Ms.  White's  focus  in  her  work  with  Amie  was  on  decoding, 
reading  comprehension,  fluency,  etc.  As  of  the  end  of  the  academic 
year  Amie  was  just  about  to  begin  a  7th  grade  level  reading  text. 
The  witness  testified  that  Amie  required  extra  time  to  reflect, 
however  when  working  on  reading  comprehension,  if  given  such  time, 
she  would  usually  come  up  with  a  correct  response. 


*Note:  As  per  parental  request  Amie  was  transferred  to  regular 
education  English  in  November  but  later,  also  at  parental  request 
returned  to  Ms.  Keenan's  class. 

**average  class  size  was  6 
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Ms.  White  characterized  Amie ' s  year  with  her  as  a  year  of  good 
progress,  indicating  that  her  decoding  progressed  from  a  mid-fifth 
to  a  beginning  7th  grade  level,  and  her  comprehension  underwent 
strong  progress  (close  to  a  year),  with  an  independent  comprehension 
level  of  6.5  and  supported,  7th  grade  level. 

This  witness,  who  attested  to  a  visit  to  the  Landmark  School, 
testified  that  class  size  and  student  teacher  ratios  there  available 
would  be  appropriate  for  Amie,  and  that  Amie  would  progress  in  such 
an  environment.  She  nevertheless  expressed  concerns  regarding  lack 
of  staff  qualifications.  And,  in  her  view,  Amie  is  a  student  who 
responds  positively  to  competition  and  thus  should  be  in  a  program 
where  she  is  educated  with  non-handicapped  as  well  as  handicapped 
students . 

3.  Amie  received  the  following  final  marks  on  her  seventh  and  eighth 
grade  report  cards:  (Exhs.  P-26,  S-29) 

Grade  8  1988-1989 

Reading  (special  education)  A 

Math  (special  education)  A- 
English  (two  terms  regular 

education,  two  terms 

special  education)  B 

Science  (regular  education)  B- 

Social  Studies  (regular  education)  B+ 

Computer  Science  (regular  education)  A 

Grade  7  1987-1988 

Reading  (special  education)  A 

Math  (special  education)  B- 

English  (special  education)  B+ 

Science  (regular  education)  3 

Social  Studies  (regular  education)  B+ 

Computer  Science  (regular  education)  A- 

( See  also  Amie's  report  cards,  grades  5  and  6,  Exh.  S-29.) 

4.  Lloyd  Dudley,  Chairman  of  the  English  Department  and  reading 
specialist,  Apponeqnet  H.S.  (holds  masters  degree  in  secondary 
reading;  certified  secondary  English,  reading,  supervisor  of 
Reading)  is  the  person  slated  to  teach  Amie  remedial  reading 
pursuant  to  the  September  1989  IEP.  Mr.  Dudley,  who  has  reviewed 
Amie's  NEMC  reports  as  well  as  the  Scavuzzo  evaluation,  testified 
that  Amie  would  be  one  of  12  students  in  his  remedial  reading  class, 
such  students  representing  reading  levels  of  third  to  seventh 
grades.  While  the  witness  indicated  that  the  program  is  generally 
individualized,  he  did  note  that  at  times  students  are  grouped  for 
instruction . 
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Mr.  Dudley  testified  that  in  working  with  Amie  he  would  focus 
on  structural  analysis,  sentence  comprehension,  understanding  of 
topics,  details,  drawing  inferences  and  conclusions.  Ke  further 
stated  that  he  would  utilize  vocabulary  from  her  other  content 
areas . 

This  witness  stated  that  the  regular  education  English 
curriculum  at  Apponequet  is  in  fact  language  based  in  that  it 
entails  focus  on  vocabulary,  thinking  skills,  sentence  structure, 
sentence  combining  and  process  writing  (i.e.  how  to  think/organize). 
He  added  that  the  regular  education  reading  text  Amie  was  currently 
using  was  not  above  her  level. 

5.  Jeannette  Medeiros  (certified  in  special  education*)  is  a  special 
needs  resource  room  teacher  at  Apponequet  High  School,  teaching  both 
replacement  content  courses  and  academic  support  to  learning 
disabled  students.  Ms.  Medeiros  has  worked  with  Amie  since  the 
beginning  of  the  1989  school  year,  has  read  her  records,  met  with 
parent  and  attended  the  June  and  September  1989  TEAM  meetings. 
Medeiros  testified  regarding  Amie's  current  program  (implemented 
pursuant  to  the  June  1989  IEP),  her  performance  therein  and  her 
schedule  were  she  to  participate  in  the  September  1989  IEP.  With 
regard  to  the  former,  Amie  now  participates  in  (a)  mainstream  home 
economics;  (b)  mainstream  (middle  level)  biology,  (30  students  in 
class);  (c)  mainstream  (lowest  level)  study  skills**  (17  students) 
which  teaches  outlining,  mapping,  clue  words,  test-taking 
strategies;  (d)  mainstream  English  (lowest  level,  13  students) 
involves  grammar,  vocabulary,  writing  paragraphs,  choosing  topics, 
preparing  drafts;  (e)  remedial  reading  (class  size  of  4);  (f) 
resource  room  math  (class  size  varies  between  8-10,  aide  present  in 
class),  and  resource  room  academic  support  (class  size  varies 
between  6-12,  aide  in  class).  Medeiros  testified  that  part  of  her 
role  in  academic  support  is  to  meet  regularly  with  the  students' 
mainstream  teachers  so  as  to  keep  informed  as  to  assignments  and 
further  to  make  them  aware  of  modifications  the  students  may  need  in 
their  regular  education  classes.  Academic  support  class  further 
assists  students  through  pre-view  and  review,  studying  for  tests, 
assisting  with  organization  and  enabling  students  to  take  oral  as 
opposed  to  written  tests  if  required. 


*  For  credentials  of  other  Apponequet  staff  who  would  be  working 
with  Amie  see  Exh.  S-28A. 

**  or  gym/study 
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Ms.  Medeiros  testified  that  she  feels  Amie  is  doing  quite  well 
this  year  and  does  not  appear  to  be  struggling  or  experiencing 
frustration  in  her  mainstream  classes.  She  reported  Amie  having  told 
her  that  she  loves  English  and  Biology,  and  has  only  voiced 
objections  to  remedial  reading.  [Note  that  as  per  this  witness  Amie 
has  scored  80  and  94  on  her  two  biology  tests,  (see  Exh.  S-30),  75 
and  80  on  quiz/test  in  English,  and  recieved  two  consecutive  grades 
of  100%  on  her  notebook  in  study  skills.  (Note  however  that  as  per 
Mrs.  V.,  Amie  failed  her  first  test  in  listening  skills).] 

Ms.  Medeiros  stated  that  the  September  1989  IEP  differs  from 
that  described  above  in  that  Amie  (a)  would  have  additional  time  in 
the  morning  and  late  in  the  day  to  meet  with  her*;  (b)  would  have 
increased  counselling  time  in  the  event  it  was  needed;  and  (c)  would 
receive  resource  room  (as  opposed  to  mainstream)  English.  Ms. 
Medeiros  noted  her  disagreement  with  the  latter  in  that  Amie  enjoys 
and  is  successful  in  her  regular  education  English  class.  Amie's 
program  (described  below)  would  otherwise  remain  the  same  but  for 
different  biology  and  remedial  reading  teachers  owing  to  scheduling. 
Her  schedule  would  thus  consist  of:  (1)  regular  education  homeroom; 
(2)  daily  remedial  reading;  (3)  daily  academic  support  (resource 
room;  aide  present;  class  size  varies,  maximum  of  11  students,  some 
of  whom  are  working  on  academic  support  as  is  Amie,  but  others  on 
life  skills,  math);  (4)  resource  room  English,  (maximum  of  nine 
students,  some  of  whom  are  working  on  English,  others  on  math  and 
others  on  support);  (5)  resource  room  math,  (class  size  varies, 
maximum  of  10,  some  students  present  are  working  on  English  and 
others  on  academic  support);  (6)  general  biology,  (class  size  of 
13);  (7)  home  economics/study/study  skills  (alternating;  17  students 
in  class . ) 

Medeiros  noted  that  as  a  general  rule,  students  enter  and  leave 
her  room  at  the  beginning  and  end  of  the  period,  however  mid-period 
coming  and  going  may  occasionally  be  required  by  bathroom  needs, 
guidance  periods,  etc. 


*this  could  either  be  done  during  part  of  Amie's  study  period,  home 
economics  class,  or  after  school. 
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FINDINGS  AND  CONCLUSIONS 

Amie  V.  is  a  student  with  special  needs,  falling  within  the 
purview  of  20  U.S.C.  1401  et  seq.  and  M.G.L.  Ch.  71B.  As  such,  she 
is  entitled  to  a  free,  appropriate  public  education  and  an  IEP  which 
assures  her  maximum  feasible  educational  development  in  the  least 
restrictive  environment  consistent  with  that  goal.  [ David  D .  v . 
Dartmouth  School  Committee,  775  F.2d  411  (1985)].  Neither  her  status 
or  entitlement  is  in  dispute.  Furthermore,  substantial  agreement 
exists  among  experts  as  to  her  educational  profile.  She  is 
consistently  described  as  a  pleasant,  motivated,  conscientious 
student  of  low  average-average  intellectual  ability,  who  presents 
with  weaknesses  in  the  areas  of  sequencing,  language  processing  and 
overall  memory.  Attendant  grade  level  deficits  exist  in  academic 
skill  areas,  (see  Profile  supra. ) 

The  controversy  in  the  instant  matter  relates  to  programming 
options  for  Amie.  Parents  argue  that  the  public  school's  current 
proposal  (representing  a  continuation  of  past  service  delivery) 
would  not  serve  to  assure  Amie's  maximum  educational  development, 
whereas  placement  at  the  Landmark  School  would  meet  said  standard. 
Freetown-Lakeville  contends  that  Amie  has  demonstrated  effective 
progress  over  the  years  under  the  auspices  of  its  special  education 
programming  and  would  continue  to  so  do  pursuant  to  the  currently 
proposed  IEP.  It  is  therefore  contended  that  her  placement  in  such 
program  should  be  endorsed  as  the  least  restrictive  program 
comporting  with  federal  and  state  requirements. 

It  is  my  determination  based  upon  a  preponderance  of  the 
evidence  presented  that  Freetown's  proffered  IEP  represents  the 
least  restrictive  special  education  program  in  which  Amie's 
educational  development  can  be  maximized.  In  light  of  this 
determination  Freetown  bears  no  responsibility  for  a  Landmark  School 
placement  for  Amie  V.  during  the  1989-1990  academic  year.  My 
reasoning  follows. 

The  fact  that  Amie  has  made  measurable  gains  during  her  tenure 
in  the  Freetown  special  education  system  is  well  documented  by  the 
evidence.  With  reference  to  the  years  up  to  and  including  academic 
1987-88,  not  only  do  school  records  indicate  such  progress  (see  e.g. 
chart  of  testing,  infra  and  Exhs .  P-26,  S-29)  but  by  report  of 
parents'  own  expert,  Ms.  Mason,  Amie's  significant  gains  in  various 
skill  areas  have  repeatedly  been  acknowledged.  (Exhs.  S-20,  P-10,  P- 
11,  S-25,  P-12,  e.g.)  As  a  matter  of  fact,  Amie's  continued 
participation  in  programming  of  the  sort  furnished  by  Freetown  over 
the  past  years  has  consistenly*  been  recommended  by  NEMC 


through  academic  1987-88 
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evaluations.  (See  Exhs.  S-20,  P-10,  P-12,  S-25.)  However,  close 
scrutiny  must  be  afforded  Amie's  performance  and  status  over  the 
course  of  academic  1988-1989,  for  it  is  at  this  point  that  parent's 
expert,  Ms.  Mason,  parts  ways  with  school's  experts.*  And,  when 
such  review  is  undertaken,  the  clear  weight  of  credible,  expert 
opinion  supports  the  finding  that  Amie  experienced  growth 
(consistent  with  her  abilities  and  disabilities)  during  eighth  grade 
(1988-89),  and  further  that  the  502.3  program  embodied  in  Freetown's 
current  IEP  is  the  program  of  choice  for  her. 

Consider  first  Amie's  performance  as  reflected  by  report  card 
grades.  Not  ony  were  A's  and  B's  received  in  special  education 
courses,  but  in  mainstream  science,  social  studies  and  computer 
science  as  well  (Exh.  S-29).  This  successful  performance  in 
mainstream  content  courses  is  a  particularly  telling  factor  when 
confronting  the  question  of  whether  placement  in  a  non-integrated 
private  school  program  is  warranted  for  this  student.  Certainly, 
however,  report  card  grades  in  isolation  will  not  necessarily  reveal 
the  complete  picture  of  a  student  and  hence  cannot  be  determinative 
in  assessing  progress.  Other  factors,  such  as  the  opinions  and 
impressions  of  those  educational  experts  who  have  provided  direct 
service  to  the  student,  also  represent  valuable  tools  for  measuring 
performance,  and  must  next  be  considered. 

Ms.  Keenan,  Amie's  special  education  language  arts  teacher 
during  1988-89,  testified  convincingly  that  while  with  her,  Amie 
worked  successfully  in  a  sixth  grade  speller,  always  completed  her 
homework,  was  able  to  focus  and  work  independently  and  generally 
performed  well.  She  furthermore  recounted  Amie's  successful 
experience  during  her  brief  tenure  in  mainstream  English, 
characterizing  her  return  to  special  education  in  this  area  as  a 
step  backward.  Ms.  White,  who  worked  with  Amie  in  reading  during 
1988-89  confirmed  Ms.  Keenan's  testimony,  characterizing  Amie's  year 
as  one  of  good  progress.  By  the  end  of  this  year,  as  per  Ms.  White, 
Amie  was  about  to  begin  a  7th  grade  level  reading  text,  her  decoding 
had  progressed  from  a  mid-fifth  to  a  beginning  7th  grade  level,  and 
her  comprehension  had  undergone  strong  progress  (i.e.  close  to  a 
year),  with  an  independent  comprehension  level  of  6.5.  Such  positive 
teacher  assessment  of  Amie's  eighth  grade  performance  under  the 
rubric  of  Freetown's  IEP  must  be  given  due  deference  with  regard  to 
future  educational  planning  and  decision  making. 

Teacher  assessment  of  Amie's  academic  skill  levels  leads  to 
consideration  of  yet  another  measure  of  this  student's  progress, 
that  is,  standardized  test  scores.   Ms.  Mason,  who  possesses 


*that  is,  Mason  argues  for  a  change  in  placement,  while  school 
personnel  recommend  continued  public  school  programming,  based  on 
their  collective  assessment  of  Amie's  on-going  progress  and  success 
in  both  special  education  and  mainstream  classes. 
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protracted  knowledge  of  Amie  in  the  evaluative  setting,  relies  on 
results  obtained  at  her  most  recent  evaluation  (March  1989)  to 
conclude  that  effective  progress  has  not  been  made  over  the  course 
of  the  year,  and  that  Amie  therefore  requires  a  change  of  placement. 
Without  dismissing  the  value  of  standardized  test  scores  as  a  factor 
in  ascertaining  progress,  the  limitations  inherent  in  the  exclusive 
use  of  such  scores  as  the  basis  for  educational  conclusions 
(dictated  both  by  both  logic  and  Regulation,  see  603  CMR  213.0)  must 
be  noted.  When  test  scores  achieved  by  Amie  over  the  course  of  1988- 
89  are  reviewed,  some  gains  are  indeed  evidenced.  Comparing  the 
March  1988  and  1989  NEMC  scores  as  measured  by  the  Woodcock  a  two 
month  gain  was  achieved  in  word  ID  and  a  7  month  gain  in  word 
attack.  However,  no  gain  was  evidenced  on  the  standardized  reading 
inventory  measuring  comprehension.  Such  data  might  well  raise 
serious  concerns  were  it  not  for  the  existence  of  other  probative 
information  regarding  Amie's  academic  status.  I  refer  here  both  to 
teacher  assessment  (discussed  supra )  ,  which  must  be  afforded 
significant  evidentiary  weight,  as  well  as  results  of  1989  testing 
performed  at  facilities  other  than  NEMC  (e.g.  Landmark,  Ms. 
Scavuzzo),  on  which  Amie's  skills  in  given  areas  were  measured  at 
somewhat  higher  levels,  (see  chart,  supra . ) 

Finally,  Amie's  social  and  emotional  status  with  regard  to 
school  must  be  considered.  Throughout  her  academic  career  (with  the 
exception  of  a  period  of  time  during  1988-89,  testimony  Mrs.  V. ) 
Amie's  positive  attitude,  good  self-concept,  and  social  success  have 
been  evidenced  and  are  well-documented.  Moreover,  Mrs.  V.  testified 
that  in  fact  the  negative  attitude  which  Amie  did  experience  for  a 
period  of  time  abated  during  the  course  of  grade  8  and,  that 
presently  she  likes  her  teachers  and  her  classes  at  the  high  school. 

Given  then  evidence  of  Amie's  continuing  academic  gains  under 
the  rubric  of  Freetown's  special  education  programming,  and  further 
those  benefits  inherent  to  mainstreaming  which  she  derives  daily 
through  participation  in  same,  it  is  only  reasonable  that  the 
current  IEP  outlining  similar  programming  be  endorsed.  Pursuant  to 
this  plan  Amie  would  receive  the  intensive,  small  group, 
individualized  special  services  she  requires  within  the  context  of 
the  resource  room.  She  would  furthermore,  as  attested  to  by  Mr. 
Dudley,  who  possesses  expertise  with  regard  to  both  the  English  and 
reading  programs  offered  at  Apponequet  High  School,  receive  a 
language  based  method  of  instruction  (as  recommended  by  parents' 
experts)  in  these  courses.  Ms.  Medeiros,  Amie's  special  educator  at 
the  high  school,  would  further  insure  that  all  her  service  providers 
are  kept  abreast  of  those  teaching  strategies  and  methodologies 
which  are  effective  in  teaching  Amie.  She  would  additionally 
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communicate  with  them  regarding  necessary  modifications*  in 
presentation  of  material,  testing  procedures,  etc.  It  is  through 
these  measures  that  Amie's  remedial  goals  would  be  reinforced 
throughout  her  curriculum. 

I  am  thus  convinced  by  the  services  and  environment  offered 
pursuant  to  Freetown's  current  IEP  that  Amie's  maximum  educational 
development,  in  the  least  restrictive  environment  consistent  with 
that  goal,  can  best  be  assured  by  her  participation  in  this  program; 
and,  such  determination  is  confirmed  when  Freetown's  plan  is 
measured  against  the  program  available  to  her  at  the  Landmark. 
School.  Certainly,  there  are  aspects  of  Landmark's  program  which 
are  suited  to  Amie's  special  needs  (e.g.  small,  homogeneous,  group 
instruction;  individual  attention;  curriculum  geared  to  ability 
level;  refer  to  testimony  Pulkkinen,  Mason,  and  Keenan). 
Nevertheless,  serious  concerns  exist  with  regard  to  a  Landmark 
placement  for  Amie  which  concerns,  on  balance,  offset  these  positive 
factors.  Firstly , despite  the  provisional  Department  approval  which 
Landmark  currently  enjoys  (Rutter)  the  issue  of  staff  credentials 
remains  a  serious  one.  As  attested  to  by  Mr.  Rutter,  some  staff  at 
Landmark  neither  hold  regular  or  special  education  certification, 
while  others  hold  credentials  only  in  regular  education,  despite  the 
fact  that  they  provide  special  services  to  a  special  needs 
population.  Secondly,  placement  in  the  environment  of  a  private 
school  for  learning  disabled  students  would  be  significantly  more 
restrictive  for  Amie  than  Freetown's  program  and  would  thus  deny  her 
the  opportunity  to  participate  in  mainstream  school  activities  and 
classes.  And,  this  is  a  particularly  critical  omission  in  Amie's 
case,  given  her  history  of  successful  academic  and  social 
performance  in  the  mainstream  setting. 
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In  re:   Sara  L.  BSEA  #90-0020 


DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  30A,  71B,  P.L.  94-142,  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  at  the 
Northeast  Regional  Office  of  the  Department  of  Education  in  North 
Andover  on  November  13th,  1989. 

Persons  present  at  the  hearing  were: 

Mr.  and  Mrs.  L.  Parents  of  Sara  L. 

Francis  Eisner  Special  Education  Administrator, 

Haverhill  Public  Schools 
Richard  Sullivan  Attorney  for  Haverhill  School 

Committee 

Sandra  Sherwood  BSEA  Hearing  Officer 


ISSUES 


1.  Whether  Haverhill  Public  School's  (hereafter,  Haverhill) 

1 89— ' 90  IEP  calling  for  Sara's  speech  therapy  services  to  be 
provided  at  the  Greenleaf  School  during  school  hours 
constitutes  a  change  in  placement  from  her  previous 
placement;  if  so, 

2.  Whether  the  provision  of  services  during  the  school  day  in 
the  public  school  building  fulfills  Haverhill's 
responsibilities  for  Sara's  special  education  services,  or 
whether  such  services  should  be  provided  during  the  after 
school  hours  in  the  home. 

STATEMENT  OF  THE  FACTS 

1.  Sara  is  a  seven  year  old  student  residing  in  Haverhill,  MA 
entitled  to  receive  special  education  services  from 
Haverhill.   Sara  has  for  several  years  and  is  currently 
attending  the  Pike  School,  a  regular  education  private  school 
in  Andover,  MA  at  the  parents'  expense. 

2.  From  10  '86  through  6/' 89,  Sara  was  provided  speech/language 
therapy  services  by  Haverhill  after  the  school  day  one 
hour/week.   (exh.  1,  3,  testimony  of  Mrs.  L.)   The  '88-'89 
IEP  stated  that  the  services  would  be  provided  after  school 
hours  in  the  home.   (exh.  5) 
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3.  In  June,  '89,  Haverhill  convened  the  Team  in  order  to  develop 
Sara's  '09-'90  IEP.   The  parents  requested  that  the  therapy 
services  again  be  provided  in  the  home  after  school  hours. 
However,  Haverhill  developed  the  IEP  calling  for  speech 
therapy  to  be  provided  30  minutes  2  days/week  during  the 
school  day  at  the  Greenleaf  public  school,  (exh.  6)   The 
parents  rejected  the  IEP  on  June  24th,  89  stating  that  they 
wanted  the  speech  therapy,  but  disputed  the  time  and  location 
of  such.  (exh.  7) 

4.  From  the  beginning  of  the  school  year  until  October  26th, 
'89,  Sara  received  no  speech  therapy  services,  although  the 
services  were  offered  at  the  school.   Commencing  October 
26th,  '89,  Haverhill  resumed  the  home  therapy  during  after 
school  hours,  pending  the  outcome  of  this  dispute. 
(Testimony  of  Mrs.  L.) 

5.  The  Pike  School  day  runs  from  8:20  a.m.  -  3:20  p.m.  except 
for  Wednesdays  which  is  a  shorter  school  day.  Sara  regularly 
arrives  home  by  3:45  p.m.   (Testimony  of  Mrs.  L.)   The 
Haverhill  school  day  runs  from  9:00  a.m.  -  3:00  p.m.  daily. 
The  Greenleaf  School  is  located  very  near  to  Sara's  home. 

(Testimony  of  Mr.  Eisner) 

6.  Haverhill  offered  to  provide  Sara's  therapy  at  2:10  p.m., 

2  days/week,  so  that  Sara's  school  day  would  not  be  broken; 
she  would  only  be  required  to  leave  school  early,  (exh.  8) 
The  parents  are  unable  to  drive  Sara  to  the  public  school  at 
that  hour.   (Testimony  of  Mrs.  L.) 

7.  Haverhill  moved  that  this  case  be  dismissed  on  the  grounds 
that  the  '89  -  '90  IEP  proposes  no  change  in  placement, 
thereby  rendering  the  parents  with  no  due  process  rights  to 
appeal  the  time  and  location  of  the  speech  therapy. 


FINDINGS  AND  CONCLUSIONS 


1.   Haverhill's  '89  -  '90  IEP  calling  for  the  speech  therapy 
during  school  hours  at  the  Greenleaf  School  changed  Sara's 
previous  educational  placement,  and  therefore  calls  for  the 
parents'  due  process  rights  to  a  BSEA  hearing.   Accordingly, 
Haverhill's  motion  to  dismiss  is  denied.   A  change  from  home- 
based  therapy  after  school  hours  to  a  public  school  based 
therapy  during  school  hours  raises  several  issues  appropriate 
for  a  due  process  hearing  -  i.e.,  least  restrictive 
environment,  the  need  for  transportation,  and  the  decrease  of 
classroom  education.   Furthermore,  a  parent  has  the  right  to 
reject  an  IEP  and  request  a  hearing  regarding  the  child's 
special  education  services  even  without  a  change  in 
placement.   (See  Ch.  766  regulation  ss  401.1) 
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2.  Haverhill  failed  to  provide  for  seven  weeks  the  last  agreed 
upon  special  education  services  pending  the  appeal  of  this 
case,  i.e.,  from  September  -  October,  '89,  no  home  based 
after  school  therapy  services  were  provided.   Accordingly, 
Haverhill  is  responsible  for  providing  such  services  on  a 
seven  week  compensatory  basis.   Services  provided  since 
December  8th,  '89  (25  days  after  the  close  of  the  BSEA 
hearing  record)  shall  apply  to  such  compensatory  obligation. 

3.  Haverhill's  provision  of  speech  therapy  during  school  hours 
at  the  Greenleaf  School  is  within  the  legal  mandates  of  the 
special  education  law.   The  state  regulation  states: 

...Each  school  committee  shall  provide  special  education 
designed  to  meet  the  needs  of  children  who  are  attending 
private  schools  at  private  expense  and  whose  parents  reside 
in  the  jurisdiction  of  the  school  committee.   The  school 
committee  shall  provide  such  children  genuine  opportunities 
to  participate  in  the  public  school  special  education 
program. . . . 

ss  205.2 

...the  special  education  service  shall  be  provided  in  a 
public  school  regular  education  facility  or  other  appropriate 
facility. 

ss  205.2b 

If  the  private  school  in  which  the  child  is  enrolled  is 
outside  the  jurisdiction  of  the  school  committee,  the  school 
committee  may  contract  with  another  school  committee  or  other 
appropriate  facility  in  which  public  school  children  receive 
special  education  to  provide  special  education  to  the  child. 

ss  205.2c 

...special  education  provided  by  the  school  committee  to  a 
private  school  child  shall  be  comparable  in  quality,  scope 
and  opportunity  for  participation  to  that  provided  to  public 
school  children  with  needs  of  equal  importance. 

ss  205. 2d 

By  providing  Sara  the  speech  therapy  during  school  hours  at 
the  Greenleaf  School,  Haverhill  is  effectively  providing  Sara  a 
special  education  service  equal  in  opportunity  for  participation 
to  that  provided  a  public  school  child  -  i.e.,  a  service  during 
the  school  day  requiring  that  the  child  be  pulled  out  of  the 
regular  education  program.   To  provide  Sara  services  after  school 
would  provide  her  with  an  accommodation  not  provided  to  the 
public  school  children.   Without  a  showing  that  Sara's  special 
educational  needs  require  an  extended  day  program,  Haverhill  is 
meeting  its  obligation  to  Sara  to  provide  the  speech  therapy 
during  school  hours.   In  regards  to  the  location  of  the  services, 
Haverhill's  provision  at  the  Greenleaf  School  again  meets  the 
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mandate  of  the  law,  for  it  is  a  public  school  facility.   There 
was  no  evidence  that  Sara  required  the  more  restrictive  home- 
based  setting. 

Although  Haverhill  appropriately  offered  the  services  during 
the  school  day,  a  measure  of  reasonableness  must  be  applied  in 
order  to  provide  Sara  the  "genuine  opportunity"  to  participate  in 
the  service.   Given  the  fact  that  the  public  school  day  ends  at 
3:00  p.m.,  that  the  private  school  ends  at  3:20  p.m.  (and  earlier 
on  Wednesday) ,  Haverhill  must  make  a  reasonable  attempt  to 
minimize  the  loss  of  classroom  participation.   Thus,  providing 
the  therapy  on  Wednesday  and  on  one  other  day  from  2:30  -  3:00 
P.m.  could  so  minimize  the  loss  of  classroom  participation.   In 
order  that  the  genuine  opportunity  be  available  to  Sara, 
Haverhill  must  also  transport  her  to  the  therapy  (only  one  way, 
given  that  it  is  at  the  end  of  the  school  day) .   I  note  that  the 
parents  are  unable  to  transport  her,  rendering  her  unable  to 
access  the  therapy  without  the  transportation.   One  possible 
alternate  solution  to  this  problem  may  be  to  contract  with  a 
public  school  in  close  proximity  to  the  private  school,  thus 
eliminating  the  travel  time  and  the  amount  of  transportation 
required. 


ORDER 


Haverhill  shall  compensate  Sara  for  the  seven  weeks  of  home-based 
therapy  denied  her  from  September  -  October  '89.   Further, 
Haverhill  shall  implement  its  proposed  '89  -  '90  IEP  in  a  way  as 
to  assure  Sara's  genuine  opportunity  to  access  such  therapy,  as 
described  in  this  decision. 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:   SARA  L.  BSEA  #  90-0002 


DECISION  ON  MOTION  FOR  RECONSIDERATION 

Procedural  History 

A  hearing  on  the  above-numbered  case  was  held  on  November  13, 
1989.   A  decision  issued  on  February  28,  1990,  finding  that  Haverhill 
Public  Schools  (hereafter,  Haverhill)  had  changed  her  special 
education  services  without  applying  the  due  process  procedures 
required  for  a  change  in  placement,  that  the  parents  should  be 
compensated  for  seven  weeks  of  service  so  denied  to  Sara,  and  that  the 
in-school  therapy  services  proposed  by  Haverhill,  with  reasonable 
accommodations  ordered  by  the  hearing  officer,  were  in  fact 
appropriate  for  Sara. 

On  March  15,  1990,  the  BSEA  received  Haverhill's  Motion  for 
Reconsideration.   Haverhill  asserts  that  the  hearing  officer  erred  in 
finding  a)  that  the  change  of  time  and  location  of  speech  therapy 
constituted  a  change  in  placement;  b)  that  a  measure  of  reasonableness 
must  be  applied  in  order  to  make  the  services  accessible  to  Sara;  and 
c)  that  Sara  should  be  compensated  for  7  weeks  of  services  not 
provided. 

The  parents  provided  no  response  to  Haverhill's  Motion  to 
Reconsider. 

Ruling 

Haverhill's  Motion  to  Reconsider  is  denied,  for  Haverhill  has 
alleged  no  serious  error  of  law,  misconstruction  of  rules, 
regulations,  or  policies,  which  would  necessitate  reconsideration,  as 
follows: 

1.    The  hearing  officer  did  not  err  in  finding  that  the  change 
of  location  and  time  of  speech  therapy  constitutes  a 
change  in  placement  necessitating  the  due  process 
procedures  prior  to  the  implementation  of  such  change. 

At  the  outset,  it  is  important  to  address  this  issue  in 
the  context  of  the  state  and  federal  special  education 
laws,  which  place  great  emphasis  on  the  parents'  due 
process  rights.  As  stated  by  Supreme  Court  Justice 
Rehnguist  in  Rowley: 

It  seems  to  us  no  exaggeration  to  say  that 
Congress  placed  every  bit  as  much  emphasis  upon 
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compliance  with  procedures  giving  parents  and 
guardians  a  large  measure  of   participation  at 
every  stage  of  the   administrative  process  as  it 
did  upon  the  measurement  of  the  resulting  IEP 
against  a  substantive  standard.   Board  of 
Education  of  Hendrick  Hudson  Central  School 
District   v.   Rowley.  458  U.  S.  at  205-6,  102  S. 
Ct.  at  3050.  (1982) . 

In  this  light,  any  decision  curtailing  the  parents' 
participation  in  the  process  must  be  rendered  very 
carefully,  indeed,  for  it  would  run  against  the  general 
intent  of  the  law.   In  the  instant  case,  curtailing  the 
parents'  participation  would  certainly  run  against  the 
intent  of  the  law. 

As  stated  in  the  February  28,  1990  decision,  changing  the 
location  and  time  from  a  home-based,  after  school  service 
to  an  in-school,  during  the  school  day  service  changes  the 
nature  of  Sara's  educational  program,  thus  rendering  the 
change  to  be  a  change  in  placement.   It  resulted  in  a 
reduction  in  hours  of  regular  education  services,  a  less 
restrictive  setting,  and  the  need  for  transportation. 
Denying  the  parents  the  right  to  participate  in  the 
decision-making  process  regarding  these  changes  would  not 
be  in  conformity  with  the  intent  of  the  law. 

As  pointed  out  by  Haverhill,  neither  the  Education  of  the 
Handicapped  Act,  nor  its  accompanying  regulations  expressly 
define  a  change  in  educational  placement.   Thus,  discretion 
must  be  applied  in  determining  whether  a  change  in 
educational  placement  has  occurred.   Such  discretion  was 
applied  in  this  decision,  based  on  the  facts  before  the 
hearing  officer. 

Although  Haverhill  points  out  court  cases  which  attempt 
to  define  changes  in  educational  placements,   they  are,  to  a 
great  extent,  either  not  on  point,  or  they  are  not  binding 
in  this  circuit.   In  Brown  v.  District  of  Columbia  Board  of 
Education.   3  EHLR  551:101  (DDC  1978),  the  change  involves 
only  a  change  to  another  school  facility;  no  change  in 
educational  services  was  involved.   In  contrast  in  Sara's 
case,  the  length  of  her  school  day,  her  regular  education 
services,  the  restrictiveness  of  the  speech  therapy 
services,  and  reasonable  access  to  her  program  would  be 
affected.    Although  the  Brown  decision  is  on  point  in  that 
it  involves  the  issue  of  restrictiveness  of  placement,  the 
decision  is  inconsistent  with  practice  and  decisions 
compelling  due  process  where  the  least  restrictive 
placement  is  at  issue,  and  it  is  not  binding  in  this 
circuit. 

In  Concerned  Parents  &  Citizens  for  the  Continuing;  Education 
At  Malcolm  X.  v.  New  York  City  Board  of  Education.  3  EHLR 
552:147  (2d  Cir  1980),  the  change  again  is  dissimilar  from 
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Sara's  proposed  changes,  for  it  involved  a  change  of  classes 
from  one  public  school  to  another  public  school.   It  does 
not  appear  to  address  issues  of  restrictiveness,  reasonable 
access,  and  length  of  school  day.   Furthermore,  this  case  is 
not  controlling  in  the  First  Circuit. 

The  only  case  cited  by  Haverhill  that  is  from  the  First 
Circuit  is  a  Massachusetts  state  court  case,  which  involves 
a  change  from  one  institution  to  another  institution  and 
does  not  involve  the  issues  of  least  restrictiveness,  amount 
of  educational  services,  or  reasonable  access.  See 
Jeffrey  G. .  et  al ,  v.  Michael  Dukakis,  557  EHLR  237  (Mass. 
App.  Ct.  1986)  .  Thus,  this  case  provides  no  support  to 
Haverhill's  position  regarding  a  serious  error  of  law. 

The  hearing  officer  did  not  err  in  finding  that  Haverhill 
must  take  steps  to  insure  Sara's  genuine  opportunity  to 
access  the  therapy  services.   The  state  and  federal 
regulations  state  that  "the  school  committee  shall  provide 
to  such  children  genuine  opportunities  to  participate  in 
the  public  school  special  education  program."   603  CMR 
28.205.2,  34  CFR  76.651(a)(1). 

Given  the  absence  of  a  definition  of  genuine  opportunity, 
the  hearing  officer  must  use  her  discretion,  given  the 
specific  facts  before  her  in  Sara's  case.  Having  done  so, 
the  hearing  officer  found  that  in  order  for  Sara  to  have  a 
genuine  opportunity  to  access  the  special  education 
services,  certain  accommodations  needed  to  be  made.   Such 
was  within  the  discretion  of  the  hearing  officer.  Haverhill 
offered  nothing  to  find  such  discretion  to  be  a 
misconstruction  of  the  regulation.   The  regulation's  silence 
on  defining  "genuine  opportunity"  cannot  be  construed  as  a 
limitation  of  such,  but  just  as  a  silence  requiring  the 
exercise  of  judicious  discretion. 

No  serious  error  of  law  was  made  in  ordering  compensatory 
services.   That  the  parents  did  not  request  such  does  not 
limit  the  hearing  officer's  authority  to  order  it,  given  the 
equity  of  such  order.  Secondly,  the  hearing  officer  is  not 
bound  by  the  Department's  policy  on  compensatory  services 
for  such  policy  applies  only  to  students  who  are  22  years 
old.   The  policy  specifically  states  that  it  does  not  limit 
the  rights  of  students  ages  3-21  provided  under  federal  and 
state  law.   In  fact,  there  are  many  BSEA  decisions  ordering 
compensatory  services  to  students  ages  3-21  where  warranted. 


Sandra  W.  Sherwood  Date 

Hearing  Officer 
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COMMONWEALTH  OF  MASSACHUSETTS 

DEPARTMENT  OF  EDUCATION 

BUREAU  OF  SPECIAL  EDUCATION 


IN  RE:   WILLIAM  C.  BSEA  NO.  90-0050 


RULING  ON  PLAINTIFF'S  MOTION  TO  DISMISS 

This  decision  is  pursuant  to  M.G.L.  c.15,  30A,  71B;  20  U.S.C 
s.1401  et  seq,  and  attendant  regulations. 


PROCEDURAL  HISTORY 

On  April  11,  1990,  Mr.  and  Mrs.  C  ("parents")  requested  a 
hearing  before  the  Bureau  of  Special  Education  Appeals  ("BSEA"). 
Parents  had  rejected  the  IEP  that  the  Belmont  Public  Schools 
("Belmont")  proposed  for  William  C.  ("Billy")  for  the  1989-1990 
academic  year,  and  unilaterally  placed  Billy  at  the  Carroll 
School . 

On  May  7,  1990,  Belmont  filed  a  Motion  to  Dismiss.   Belmont 
alleged  that  Billy  is  not  a  resident  of  Belmont  and  that  he  has 
been  residing  in  Cambridge  with  his  parents,  since  the  beginning 
of  the  1989-1990  school  year.   Belmont  requested  dismissal  on  the 
grounds  that  Belmont  no  longer  has  jurisdiction  over  Billy's 
education  and  is  not  the  proper  defendant  in  this  case.   The 
Hearing  Officer  set  May  23,  1990,  as  the  date  for  a  hearing  on 
Belmont's  Motion  to  Dismiss. 

On  May  9,  1990,  parents  filed  a  Request  for  Production  of 
Documents,  requesting  one  set  of  documents,  namely  "documents 
relating  to  the  issue  of  the  residence  and  living  arrangement  of 
Billy  and  his  family."   On  May  10,  1990,  parents  filed  a 
supplementary  Request  for  Production  of  Documents  requesting  two 
more  sets  of  documents,  namely  (1)  "documents  describing 
Belmont's  policy  for  approval  or  non-approval  of  students  to 
attend  the  Belmont  Public  Schools  or  to  attend  a  private  special 
education  school  at  Belmont's  expense,  based  on  domicile, 
residence,  actual  living  situation  or  any  other  factor  related  to 
the  living  situation  of  a  particular  family,"  and  (2)  "documents 
concerning  the  1989-1990  school  years,  including  letters  in 
individual  cases  (with  any  personally  identifiable  information 
redacted) ,  concerning  situations  where  the  right  of  a 
particular  student  or  class  of  students  to  attend  the  Belmont 
Public  schools  or  to  receive  public  funding  from  Belmont  for  a 
private  special  education  program  or  service  has  been  questioned, 
due  to  issues  of  domicile,  residence,  actual  living  situation  or 
any  other  factor  related  to  the  living  situation  of  a  particular 
family."   The  request  asked  that  the  documents  be  produced  on  or 
before  May  16,  1990. 
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On  May  16  1990,  Belmont  filed  a  Memorandum  in  support  of  its 
Motion  to  Dismiss  arguing:  (1)  the  Hearing  Officer  should  decide 
the  issue  presented  by  Belmont's  Motion  to  Dismiss;  (2)  because 
Billy  and  his  parents  do  not  reside  in  Belmont,  Belmont  has  no 
responsibility  for  Billy's  education;  (3)  assuming  arguendo 
that  Billy  resides  in  Belmont  while  his  parents  reside  in 
Cambridge  during  the  1989-1990  school  year,  Belmont  has  no 
responsibility  for  Billy's  special  education;  (4)  the  reasons  a 
child  or  family  relocate  are  not  relevant  to  the  factual 
determination  of  residency;  (5)  Billy  is  a  child  with  special 
needs,  who  has  two  living  parents  who  unilaterally  placed  him  in 
a  private  school  and  has  no  other  legal  guardian;  (6)  parents 
were  negligent  in  not  providing  accurate  information  to  Belmont 
and  in  not  enrolling  Billy  in  Cambridge,  when  they  moved  there  in 
September  1989  (if  not  sooner) ;  and,  (7)  Belmont  is  entitled  to 
recover  costs  from  parents  for  substantial  unnecessary  expense 
incurred  as  a  result  of  parents  continuing  this  action 
against  Belmont  after  they  took  up  residence  in  Cambridge. 

On  May  17,  1990,  parents  moved  for  an  order  compelling 
production  of  the  documents  they  requested  on  May  9  and  10, 
1990.1/ 

On  May  18,  1990,  Belmont  filed  an  Objection  to  parents' 
Request  for  Production  of  Documents  and  a  Special  Request  Under 
Informal  Rule  1.02.   The  Special  Request  asked  the  Hearing 
Officer  to  obtain  from  parents  sworn  answers  to  eighteen 
questions  concerning  their  and  Billy's  residence  during  the  1989- 
1990  school  year.   On  May  18,  1990,  the  Hearing  Officer  heard 
arguments  on  Parents'  Motion  to  Compel  Production  of  Documents, 
Belmont's  Special  Request  under  Informed  Rule  1.02  and  Parents' 
Motion  to  Quash  a  Subpoena  directing  Billy  to  appear  at  the 
May  23,  1990  hearing. 

The  Hearing  Officer  denied  Belmont's  Special  Request  and  denied 
Parents'  Motion  to  Quash  the  Subpoena  of  Billy.   With  respect  to 
Parents'  Motion  to  Compel  Production  of  Documents,  the  Hearing 
Officer  ordered  Belmont  to  produce  on  or  before  May  21,  1990  the 
one  set  of  documents  requested  by  parents  on  May  9,  1990  and  the 
first  set  of  documents  requested  by  parents  on  May  10,  1990,  with 
the  exception  of  any  documents  prepared  by  or  for  Belmont's 
attorney  in  preparation  for  this  litigation.   The  Hearing  Officer 
found  that  it  would  be  overly  burdensone  for  Belmont  to  produce 
the  second  set  of  documents  requested  by  parents  on  May  10,  199  0 
prior  to  the  May  23,  1990  hearing  and  did  not  establish  a  short 
time  period  for  the  production  of  those  documents. 

1/   Parents  Motion  to  Compel  Production  is  more  properly 
treated  as  a  request  for  the  establishment  of  a  short  time  period 
for  discovery.   Under  the  Standard  Adjudicatory  Rules  of  Practice 
and  Procedure,  a  party  is  allowed  thirty  days  to  respond  to  a 
request  for  production  of  documents.  In  this  instance,  the  May 
23,  1990  hearing  date  was  established  on  May  8,  1990,  and,' 
therefore,   a  request  could  not  be  filed  more  than  30  days  in 
advance  of  the  hearing. 
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On  May  21,  1990,  parents  agreed  to  stipulate  that  Billy  lived 
with  them  in  Cambridge  during  the  1989-1990  school  year.   The 
Hearing  Officer  canceled  the  May  23,  1990  hearing,  and  gave 
parents  until  May  23,  1990  to  amend  and  file  their  Memorandum  in 
Opposition  to  Belmont's  Motion  to  Dismiss. 

On  May  23,  1990,  Parents  filed  a  Memorandum  in  Opposition  to 
Belmont's  Motion  to  Dismiss  arguing:   (1)  by  its  actions  Belmont 
has  waived  its  right  to  have  parents'  appeal  dismissed  and 
Belmont's  Motion  to  Dismiss  should  be  summarily  denied  without  a 
hearing;  (2)  Belmont  is  responsible  for  Billy's  education,  because 
parents  "reside"  or  "live"  in  Belmont  during  the  1989-1990  school 
year  within  the  meaning  of  G.L.c.  76,  s.5  and  603  CMR 
28.00;  (3)  the  reasons  a  child  or  family  "relocates"  are 
relevant  to  the  factual  determination  of  residency;  (4)  Belmont's 
treatment  of  Billy  in  this  matter,  in  trying  to  deny  educational 
responsibility  for  him  for  the  1989-1990  school  year,  violates 
his  rights  pursuant  to  Section  504  of  the  Rehabilitation  Act  of 
1973;  (5)  the  denial  by  Belmont  of  any  educational  responsibility 
for  Billy  during  the  1989-1990  school  year,  violates  parents'  and 
Billy's  rights  to  equal  protection  of  the  laws  guaranteed  by  the 
state  and  federal  constitutions;  and,  (6)  Belmont  is  not 
entitled  to  recover  costs  in  this  matter. 

On  May  31,  1990,  Belmont  filed  a  Memorandum  in  Response  to 
parents'  Memorandum  in  Opposition  to  Belmont's  Motion  to  Dismiss. 
In  this  memorandum  Belmont  argues;   (1)  the  stipulation  that 
Billy  and  his  parents  resided  in  Belmont  during  the  1989-1990 
school  year  settles  the  only  essential  fact  in  this  case;  (2) 
parents  improperly  attempt  to  assume  "facts"  not  in  evidence  and 
to  disavow  stipulations  which  are  in  evidence;  and,  (3)  the  law 
cited  by  parents  is  inaccurate  and  incorrectly  applied. 

On  June  6,  1990,  parents  filed  a  Second  Memorandum  in 
Response  to  Belmont's  Second  Memorandum  arguing:  (1)  parent's 
stipulation  is  merely  one  fact  for  the  Hearing  Officer  to 
consider  and  is  not  dispositive  of  this  case;  (2)  parents  have 
made  an  offer  of  proof  which  requires  findings  of  fact  by  the 
Hearing  Officer;  and,  (3)  application  of  relevant  law  to  the 
facts  which  have  been  offered  by  parents  requires  that  Belmont's 
Motion  to  Dismiss  be  denied. 

RULING 

For  the  reasons  set  forth  below,  Belmont's  Motion  to  Dismiss 
is  granted  with  respect  to  parent's  claims  for  reimbusement  under 
the  Education  of  the  Handicapped  Act  (20  U.S.C.  1401, et  see. ) , 
G.L.  c.  71B  and  attendant  regulations.   With  respect  to  parents' 
claim  under  Section  504  of  the  Rehabilitation  Act  of  1973,  Belmont 
is  ordered  to  respond  to  Parents'  May  10,  1990  discovery  request 
within  30  days  of  the  date  of  this  ruling.  Parents  will  have 
10  days,  thereafter,  to  decide  whether  or  not  they  will 
proceed  to  a  hearing  on  their  section  504  claim. 
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DISCUSSION 

The  parties'  stipulation  that  Billy  and  his  parents  lived  in 
Cambridge  during  the  1989-1990  school  year  is  dispositive  with 
respect  to  any  claims  brought  under  the  Education  of  the 
Handicapped  Act,  G.L.  c.  71B,  and  the  regulations  promulgated 
pursuant  to  those  statutes.   As  stated  in  Peter  B.  v.  Duxburv , 
BSEA  NO.  88-1288,  "the  statutes  and  regulations  governing  the 
responsibility  of  cities/towns  for  educating  children  in  this 
Commonwealth  (regular  and  special  needs  students  alike)  clearly 
and  consistently  utilize  residency  as  the  criterion  for 
determining  such  responsibility." 

Before  turning  to  the  statutes  and  regulations,  it  is  important 
to  note  the  distinction  between  the  legal  concepts  of  domicile 
and  residence. 2/  Residence  simply  requires  bodily  presence  as  an 
inhabitant  in  a  fixed  place,  while  domicile  requires  bodily 
presence  in  that  place  with  the  intention  to  make  it  a  fixed  and 
permanent  home.   A  review  of  relevant  statutory  and  regulatory 
language  indicates  that  it  is  residence,  not  domicile,  that 
determines  the  assignment  of  responsibility  for  educating 
students. 3/ 

First  G.L.  c.  76,  s.5  reads  as  follows: 

Every  person  shall  have  a  right  to  attend  the  public  schools 
of  the  town  where  he  actually  resides. . .  (emphasis  added) 


2/  "Cases  arise  in  which  there  is  a  distinction  between 
domicile  and  residence.   A  person  may  have  a  residence  in  one 
place  for  various  reasons  comparatively  temporary  in  nature,  such 
as  performing  the  duties  of  an  office,  transacting  a  business, 
seeking  improvement  in  health,  pursuing  pleasure  or  visiting 
relatives,  and  yet  have  permanent  home  or  domicile  in  a  different 
place  ...   In  general  [domicile]  is  said  to  be  the  place 
of  one's  actual  residence  with  intention  to  remain  permanently 
or  for  an  indefinite  time  and  without  any  purpose  to  return 
to  a  former  place  of  abode."   Tuelle  v.  Flint,  283  Mass. 
106,  186  N.E.  2d  222  (1933). 

3/  The  pertinent  statues  and  regulations,  consistently  use 
the  term  "residence"  and  virtually  never  use  the  term  "domicile." 
The  only  reference  to  "legal  residence,"  which  is  equated  with 
domicile  in  Massachusetts,   Rummel  v.  Peters,  51  N.E. 2d  57 
(1940),  appears  in  G.L.C.  76  s.6,  which  reads,  in  relevant  part; 

"If  a  child  .  .  .   resides  temporarily  in  a  town  other  than 
the  legal  residence  of  his  parent  or  guardian  for  the  sole 
purpose  of  there  attending  school,  the  said  town  may  recover 
tuition  from  the  parent  or  guardian.  .  ." 

As  neither  party  has  alleged  that  Billy  lived  in  Cambridge  for 
the  sole  purpose  of  attending  school  in  Cambridge,  G.L.  c.76, 
s.6  is  not  applicable  to  this  case. 
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Massachusetts  special  education  legislation  also  specifically 
refers  to  residence  as  the  critical  factor  in  determining  a  public 
school's  responsibility  for  servicing  special  needs  students: 

The  school  committee  of  every  city,  town  or  school  district 
shall  identify  the  school  age  children  residing  there  who 
have  special  needs,  diagnose  and  evaluate  the  needs  of  such 
children,  propose  a  special  education  program  to  meet  those 
needs,  provide  or  arrange  for  the  provision  of  such  special 
education  program.  .  .  .   G.L.c.  71B,  s.3  (emphases  added) 

The  chapter  766  regulations  also  point  to  residency  as  the 
criterion  used  to  determine  the  city  or  town  that  is  responsible 
for  providing  special  needs  students  with  the  free  appropriate 
public  education  to  which  they  are  entitled.  This  is  evidenced  by 
603  CMR  s.  28.00  p. 202.1  which  covers  responsibility  for  children 
based  upon  residence  and  enrollment.  Section  202.1  (a)  states: 

Children  who  live  with  their  father,  mother  or  guardian  or 
who  are  eighteen  or  over  and  have  the  established  their  own 
residence  as  adults  are  the  responsibility  of  the  school 
committee  with  jurisdiction  over  the  city,  town  or  school 
district  in  which  they  live  (emphasis  added) . 

Given  that  residencey  is  the  criterion  used  to  determine 
which  city  or  town  is  responsible  for  Billy's  education,  and 
given  the  stipulated  fact  that  Billy  and  his  parents  lived  in 
Cambridge  during  the  1989-1990  school  year,  Cambridge,  not 
Belmont,  is  the  proper  defendant  in  this  case.  I  will  address 
in  turn  each  of  parents'  arguments. 

1.      First,  parents  argue  that  Belmont  waived  its  right  to 
have  their  appeal  dismissed,  because  Belmont  failed  to  notify 
parents  that  Belmont's  educational  responsibility  for  Billy  had 
terminated  and  failed  to  follow  certain  procedures  set  forth  in 
G.L.c.  76,  s.13.   Even  assuming  that  Belmont  knew  Billy  was  living 
in  Cambridge,  did  not  notify  parents  of  the  termination  of 
Belmont's  educational  responsibility  for  Billy,  and  did  not  follow 
the  procedures  set  forth  in  G.L.c.  76,  s.13  this  in  no  way 
constitutes  a  waiver  of  Belmont's  right  to  have  this  appeal 
dismissed.  Parents  cite  no  source  for  the  proposition  that  they 
were  entitled  to  notice  of  termination  of  Belmont's  educational 
responsibility  for  Billy,  and  I  know  of  no  statue  or  regulation 
that  provides  an  entitlement  to  such  notice  (or  such  a  novel 
remedy,  if  the  entitlement  is  overlooked.)  G.L.c.  76,  s.13,  requires 
a  superintendent  to  send  a  transfer  card  to  a  student's  new 
school  district,  when  the  child  moves  to  a  new  town.   The  statute 
is  intended  to  ensure  compliance  with  mandatory  attendance  laws. 
Billy's  failure  to  attend  school  has  not  been  raised  as  an  issue 
in  this  case.   There  is  apparently  no  dispute  over  the  fact  that 
he  attended  Carroll  School  for  the  1989-1990  school  year.   In  any 
event  none  of  Belmont's  actions  or  inactions  give  rise  to 
responsibilities  that  are  not  assigned  to  them  under  applicable 
educational  laws  and  regulations.   The  fact  that  Belmont  may  have 
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produced  an  IEP  for  Billy  for  the  1989-1990  school  year  is 
irrelevant.   The  parties  have  stipulated  that  Billy  and  his 
parents  lived  in  Cambridge  during  the  1989-1990  school  year, 
which  makes  Cambridge  the  responsible  school  district. 4/ 

2.    Parents  second  argument  is  that  Belmont  is  responsible  for 
Billy's  education,  because  parents  "reside"  or  "live"  in  Belmont 
during  the  1989-1990  school  year  within  the  meaning  of  G.L.c.  76, 
s.5  and  603  CMR  s.  28.00,  p.  202.1(a).  This  argument  is  contrary  to 
the  stipulation  entered  into  by  the  parties.  It  also  confuses  the 
distinction  between  domicile  and  residence,  which  has  been 
addressed  above.   Again,  it  is  residence,  not  domicile,  that 
determines  the  assignment  of  responsibility  for  educating 
students.   During  the  1989-1990  school  year  parents  and  Billy 
resided  in  Cambridge.   The  facts/  that  parents  previously 
lived  in  Belmont  for  14  years,  that  they  moved  to  Cambridge 
involuntarily  in  response  to  a  family  crisis,  that  their  stay  in 
Cambridge  only  lasted  a  year,  that  they  always  intended  to  or 
even  did  return  to  Belmont  are  all  irrelevant  to  the  ultimate 
determination  in  this  matter.  Those  facts  may  serve  as 
indicia  of  intent,  which  is  an  important  element  of  domicile, 
but  not  of  residency. 

I  am  perplexed  by  parents  assertion  that  to  consider  them 
Cambridge  residents  would  be  an  unfair  result.   The  fact  that 
Billy  and  his  parents  were  Cambridge  residents  for  the  1989-1990 
school  year  did  not  disenfranchise  Billy  from  his  entitlement  to 
participate  in  the  broad  range  of  special  education  programs 
available  in  both  public  and  private  schools,  pursuant  to  Chapter 
766.   Clearly  his  entitlement  remained  intact  and  unaffected  by 
the  geography  of  his  residence,  other  than  to  ascribe  financial 
and  programmatic  responsibility  for  service  delivery  to  one  town, 
rather  than  another  (and,  attendantly,  to  require  pursuit  of  due 
process  rights  against  one  town,  as  opposed  to  the  other,  in  the 
event  of  an  educational  dispute) . 


4 . /   Parents  fourth  argument  is  that  Belmont  was  negligent  in 
not  notifying  parents  and  Cambridge  of  their  legal  rights  and 
responsibilities  once  Belmont  believed  that  such  rights  and 
responsibilities  had  changed,  i.e.  that  the  family  lived  in 
Cambridge.  Parents  expound  upon  this  as  follows:   "See  argument 
under  section  1A."   In  so  doing  parents  correctly  point  out  that 
this  is  simply  a  restatement  of  their  first  argument.  For  the 
reasons  just  stated  the  argument  is  unpersuasive. 

5/.  These  facts  are  assumed  arguendo  as  no  stipulations  were 
entered  with  regard  to  them  and  evidence  was  not  taken  in  this 
matter. 
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3.  Third,  parents  argue  that  the  reasons  a  child  or  family 
relocates  are  relevant  to  the  factual  determination  of 
residency.   As  noted  earlier,  while  reasons  for  relocation  may  be 
relevant  to  a  determination  of  domicile,  they  are  irrelevant  to 
residency,  and  the  latter  is  the  crucial  factor  in  this  case. 
However,  even  if  it  were  valid,  this  argument  is  misplaced. 
There  is  no  need  for  a  factual  determination  as  to  residency  in 
this  case.   The  parties  have  stipulated  that  Billy  and  his 
parents  lived  in  Cambridge  during  the  1989-1990  academic  year  and 
that  fact  is  dispositive.  6/_ 

4.  Parents  next  argue  that  Belmont's  treatment  of  Billy  in  this 
matter  in  trying  to  deny  educational  responsibility  for  him  for 
the  1989-1990  school  year  violates  his  rights  pursuant  to  section 
504  of  the  Rehabilitation  Act  of  1973  ("Section  504") .   More 
specifically,  parents  allege  that  Belmont  granted  permission  for 
Billy's  sister,  a  regular  education  student,  to  attend  Belmont 
Public  Schools  during  the  1989-1990  school  year  but  denied 
educational  responsibility  for  Billy,  because  of  the  town's 
potential  financial  liability  for  his  placement  at  the  Carroll 
School.   According  to  parents,  this  differential  treatment  was 
based  solely  on  the  fact  of  Billy's  handicapping  condition. 

Again,  the  only  fact  that  has  been  established  for  purposes 
of  this  ruling  is  the  stipulated  fact  that  parents  and  Billy 
lived  in  Cambridge  for  the  1989-1990  school  year.   It  appears 
that  the  parties  are  in  dispute  over  facts  material  to  a 
potential  Section  504  claim.   I  cannot  without  a  hearing  on  those 
facts,  determine  whether  or  not  there  is  a  valid  Section  504 
claim,  and  I  cannot  dismiss  such  a  claim  as  a  matter  of  law. 


6/   In  their  second  memorandum  Parents  argue:   (1)  Parents 
stipulation  is  merely  one  fact  for  the  Hearing  Officer  to 
consider  and  is  not  dispositive  of  this  case;  (2)   Parents  have 
made  an  offer  of  proof  that  requires  findings  of  fact  by  the 
Hearing  Officer;  and  (3)  application  of  relevant  law  to  the  facts 
which  have  been  offered  by  parents  requires  that  Belmont's  Motion 
to  Dismiss  be  Denied.   The  stipulation  entered  into  by  parents 
resolves  any  dispute  over  the  one  fact  that  is  material  to  the 
claims  raised  pursuant  to  the  Education  of  the  Handicapped  Act, 
G.L.c.  71B  and  attendant  regulations;  namely  it  establishes  the 
local  of  Billy  and  his  parents'  residence  for  the  duration  of  the 
1989-1990  school  year.   Residence  is  the  criterion  used  to 
determine  the  school  district  that  is  responsible  for  Billy's 
education.   No  other  facts  are  needed  to  dispose  of  claims 
brought  under  federal  and  state  education  laws.   Applying  those 
laws  to  the  stipulated  fact  requires  that  Belmont's  Motion  to 
Dismiss  be  allowed.   If  parents  wish  to  pursue  their  claim  under 
Section  504  of  the  Rehabilitation  Act  of  1973,  a  hearing  will  be 
necessary  to  determine  the  facts  related  to  that  claim. 
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Accordingly,  the  parents  are  entitled  to  discover  facts 
related  to  a  possible  claim  under  Section  504.   Therefore, 
Belmont  is  ordered  to  respond  to  parents'  May  10,  1990  Request  for 
Production  of  Documents  within  thirty  days  of  the  date  of  this 
decision.   Parents  will  have  10  days  from  the  receipt  of 
Belmont's  response  to  request  a  hearing  on  their  Section  504 
claim.  If  they  do  not  do  so,  this  case  will  be  dismissed  in  its 
entirety.   I  must  caution  that,  even  if  parents  proceed  to  a 
hearing  and  prove  a  valid  claim  under  Section  504,  it  is 
improbable  that  the  remedy  for  such  a  violation  would  be 
reimbursement  for  Carroll  School  tuition  for  the  1989-1990  school 
year,  absent  any  right  to  such  reimbursement  under  the  Education 
of  the  Handicapped  Act,  G.L.  c.  71B,  and  the  regulations 
promulgated  pursuant  to  those  statues. 

5.  Parents  next  argue  that  the  denial  by  Belmont  of  educational 
responsibility  for  Billy  during  the  1989-1990  school  year 
violates  parent'  and  Billy's  rights  to  equal  protection  of 

the  laws  guaranteed  by  the  state  and  federal  constitutions. 
Regrettably,  I  do  not  have  jurisdiction  to  decide  the 
constitutional  claims  raised  by  parents,  and  can  only  point  them 
to  the  courthouse  door,  if  they   choose  to  pursue  those  claims. 

6.  Finally,  Belmont  seeks  to  recover  costs  for  substantial 
unnecessary  expense  incurred  as  a  result  of  parents  continuing 
this  action  against  Belmont.   While  the  expense  incurred  by  both 
parties  to  date  is  unfortunate,  I  must  deny  Belmont's  claim  to 
recover  costs.   I  am  not  aware  any  source  that  authorizes  this 
administrative  agency  to  make  an  award  of  that  nature. 


By  the  Hearing  Office]/: 
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In  re:   Jane  Doe 


BSEA  #  90-0098 


DECISION 


This  decision  is  rendered  pursuant  to  M.G.L.  Ch.  30A,  71B, 
P.L.  94-142  and  the  regulations  promulgated  pursuant  to  these 
statutes.   A  hearing  on  the  above-numbered  case  was  held  at  the 
Central  Office  of  the  Department  of  Education  on  October  24th  and 
25th,  '89  and  at  the  Greater  Springfield  office  of  the  Department 
of  Education  on   November  2nd,  "89.   At  the  request  of  both 
parties,  the  record  remained  open  until  December  1st,  '89  for 
receipt  of  closing  arguments.   At  the  request  of  the  parents,  the 
pseudonym  Jane  Doe  is  used  through  this  decision. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mr.  and  Mrs.  D. 
Robert  Crabtree 
George  Krein 
Nancy  Rosoff 
David  Urion 

Peter  Gartner 


John  Teahan 

Diane  Regnery 
Joan  Durand 


Parents  of  Jane  Doe 

Attorney  for  Jane  and  her  parents 

Consultant  to  parents 

Director  of  Learning  Prep  School 

Pediatric  Neurologist,  Childrens 

Hospital  Medical  Center 

Special  Education  Administrator, 

Hampden-Wilbraham  Regional  School 

District 

Attorney  for  Hampden-Wilbraham  Regional 

School  District 

LPVEC  Special  Education  Teacher 

LPVEC  Supervisor 


Sandra  Sherwood 


BSEA  Hearing  Officer 


ISSUES 

I.  Whether  Hampden-Wilbraham  Regional  School  District's 
(hereafter,  Hampden)  proposed  IEP  calling  for  a  502.4  prototype 
placement  in  the  Lower  Pioneer  Valley  Educational  Collaborative 
(hereafter,  LPVEC)  maximizes  Jane's  educational  development  in 
the  least  restrictive  setting;  if  not, 

II.  Whether  Learning  Prep  School  (hereafter,  LPS) ,  a  private  Ch 
766  approved  day  school  in  Newton,  MA.  maximizes  Jane's 
educational  development  in  the  least  restrictive  setting. 


STATEMENT  OF  THE  FACTS 

1.   Jane  is  a  17  year  old  student  with  a  language  based  learning 
disability  diagnosed  as  hyperlexia,  a  neurological  disorder 
affecting  her  ability  to  integrate  information.   Her  IQ  scores 
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were  tested  at  84  verbal,  52  performance,  68  full  scale.   (P27) 
She  has  strengths  in  the  areas  of  rote  learning,  ie,  memory, 
acquisition  of  math  facts,  language  and  spelling  facts,  but  has 
weaknesses  in  the  areas  of  conceptualization,  comprehension, 
analytical  skills,  sequencing  and  organization  of  language.   She 
has  difficulty  sequencing  ideas,  making  inferences,  forming 
generalizations,  drawing  conclusions  and  expressing  herself  on  an 
abstract  or  imaginative  level.   Further,  she  is  weak  in 
comprehending  social  cues  and  responding  appropriately  in  social 
settings.  She  has  behaviors  which  are  unacceptable  to  others, 
ie.  ,  she  inappropriately  touches  others,  walks  too  close,  smiles 
and  laughs  at  inappropriate  times,  and  has  a  flat  speaking  voice. 
Jane's  academic  skills  are  age  appropriate  in  her  knowledge  of 
math  and  language  facts;  her  functional  reading  comprehension  is 
approximately  at  the  6th  grade  level.   (Testimony  of  Dr.  Urion, 
Ms.  Rosoff,  exh.  S61) 

2.  Jane  has  attended  several  different  LPVEC  programs  since  her 
entry  into  the  school  system  in  '80  until  '88.    Such  placements 
included  placements  for  the  emotionally  disturbed  and  for  the 
mentally  retarded.   From  1986  until  1988,  Jane  attended  LPVEC s 
Career  Skills  program  in  the  Ludlow  High  School.  (Testimony  of 
Mrs.  D.,  exh.  S62) 

3.  In  September,  '88,  Jane's  parents  unilaterally  placed  Jane  at 
Little  People's  School  (hereafter,  LPS).   In  this  program,  Jane 
is  provided  a  highly  structured  language  based  program  as  well  as 
a  prevocational  program.  The  parents  did  not  seek  funding  from 
Hampden  for  the  '88  -  '89  school  year. 

4.  In  June  '89,  Hampden  proposed  that  Jane's  '89- '90  IEP  be  a 
continuation  of  Jane's  previous  public  school  program,  ie.,  the 
LPVEC  Career  Skills  program  placement  at  the  West  Springfield 
High  School.   Such  IEP  calls  for  reading/language,  social 
studies,  science,  math  and  career  education  each  one  period/day, 
adaptive  physical  education  and  speech/language  services  2  x  week 
each.   It  also  calls  for  small  group  and  individual  counseling 
each  1  x  week.  (exh.  S61)   Although  the  IEP  calls  for 
mainstreaming  when  and  if  appropriate,  no  arrangement  was  in  fact 
recommended  for  her.   (Testimony  of  Ms.  Regnery)   The  parents 
rejected  such  IEP  and  requested  a  hearing.   The  parents  assert 
that  the  proposed  placement  fails  to  provide  the  a) intense 
language  based  program  necessary  for  Jane,  b)  appropriate 
academic  work,  c)  an  appropriate  learning  environment,  d) 
appropriate  peers,  e)  a  setting  in  which  Jane  can  develop  her 
socialization  skills,  and  f)  a  work  experience  so  necessary  for 
Jane's  vocational  education.  (Testimony  of  Dr.  Urion,  Dr.  Krein) . 
Finally,  the  parents  assert  that  the  trust  between  the  parties 
has  deteriorated  to  a  level  that  Jane  would  be  unable  to  benefit 
from  the  LPVEC  program.  (Testimony  of  Mrs.  D.)   Hampden  asserts 
that  LPVEC  is  appropriate  for  Jane  and  maximizes  her  educational 


4/-A9S 


Page  3 

BSEA  #90-0098 


development  in  a  less  restrictive  setting,  ie,  that  LPVEC 
provides  a  language  based  program,  a  vocational  program,  and 
appropriate  peers,  exposure  to  mainstreamed  activities  and  is 
close  to  Jane's  home.   (Testimony  of  Ms.  Regnery,  Ms.  Durand) . 
Hampden  asserts  that  Jane's  previous  involvement  in  the  LPVEC 
program  was  very  successful  and  therefore  evidences  the 
appropriateness  of  the  program.   Hampden  further  asserts  that 
the  parents '  motivation  for  removing  Jane  from  the  LPVEC  program 
is  unrelated  to  educational  concerns  but  instead  related  to  the 
school's  involvement  in  a  DSS  investigation.   (See  exh.  P57) . 

5.  Jane's  LPS  program  includes  English,  math,  science,  history, 
each  5  x  week,  ADL  3  x  week,  human  adjustment  2  x  week,  food 
services  4  x  week,  housekeeping  3  x  week,  physical  education  2  x 
week,  and  counseling  1  x  week.   (exh.  P55)   The  parents  assert 
that  the  program  maximizes  Jane's  educational  development  in  the 
least  restrictive  setting  in  that  it  provides  the  language  based 
curriculum,  appropriate  peers,  a  distraction  free  classroom 
setting,  subject  matter  academics,  and  a  hands  on  work  experience 
necessary  for  her  vocational  development.   (Testimony  of  Mrs.  D, 
Dr.  Urion,  Dr.  Krein) .   Hampden  asserts  that  although  LPS  offers 
an  excellent  program,  the  1  1/4  hour  commute  is  not  in  Jane's 
interest,  it  cannot  provide  her  the  work  experience  in  her  own 
community,  and  it  is  a  less  restrictive  setting  for  Jane. 
(Testimony  of  Ms.  Durand) 

6.  Jane  is  continuing  her  education  at  LPS  pending  the  outcome 
of  this  hearing. 

FINDINGS  AND  CONCLUSIONS 

I  find  that  Hampden's  proposed  '89  -  '90  IEP  calling  for  a  502.4 
prototype  placement  at  LPVEC  fails  to  provide  a  program  which 
maximizes  Jane's  educational  development  in  the  least  restrictive 
setting,  as  follows: 

1.   There  is  virtually  no  dispute  regarding  Jane's  strengths  and 
weaknesses  and  her  learning  style.   That  is,  she  memorizes  facts 
but  has  difficulty  organizing  and  comprehending  material,  she  is 
distractible,  and  she  has  great  difficulty  in  social  skills.   Her 
deficits  are  not  limited  to  the  area  of  language,  but  are. more 
striking  there.  Both  Dr.  Urion  and  Dr.  Krein  described  Jane's 
strengths  and  weaknesses;  Hampden  provided  virtually  no  evidence 
to  dispute  such,  and  in  fact  supported  their  opinion  with  the 
testimony  of  Ms.  Regnery,  Jane's  LPVEC  teacher.   The  parties 
further  have  little  dispute  over  the  type  of  program  needed  for 
Jane,  ie.  ,  a  highly  structured,  language  based  program  with  a 
vocational  component.   (Testimony  of  Dr.  Urion,  Dr.  Krein,  Ms. 
Regnery) .   The  dispute  lies  mainly  in  the  determination  as  to 
whether  Hampden's  program  provides  a  sufficiently  language  based 
education  needed. 
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2.   Hampden's  program  fails  to  provide  a  sufficiently  structured 
language  based  program  for  Jane.   LPVEC's  brochure  describing  the 
program  makes  no  mention  of  its  being  a  language  based  program 
for  learning  disabled  children,  (exh  P1A)   It  describes  the 
program's  objectives  as  promoting  academic  interpersonal  skills 
with  no  specific  mention  of  language  emphasis.   It  describes  the 
students  as  having  mild-moderate  delays  in  academics,  language 
and  behaviors.  Further,  the  teachers  evidence  no  significant 
experience  or  training  in  the  delivery  of  language  based 
programs.   In  fact,  Ms.  Regnery's  teaching  experience,  albeit 
extensive,  is  with  a)  mentally  retarded  adults,  mental  health 
clients,  and  with  a  mixed  group  of  students  at  LPVEC.  (Testimony 
of  Ms.  Regnery)   Much  of  the  teaching  is  delivered  by  uncertified 
teacher  assistants,  albeit  supervised.   The  description  of  the 
teaching  in  Jane's  proposed  classes  bears  out  the  lack  of 
training  in  language  based  programs.   Jane  requires  a  program 
which  incorporates  language  in  a  highly  organized  curriculum 
wherein  words  are  pre-taught  and  then  systematically  used  in 
order  that  she  comprehend  the  meaning  and  that  she  generalize  the 
language  concepts.   (Testimony  of  Dr.  Urion) .   Yet,  the  classes 
observed  by  Dr.  Krein  and  Ms.  Rosoff  were  not  taught  in  this 
manner,  despite  the  fact  that  such  is  typical  of  a  language  based 
class.   (Testimony  of  Dr.  Krein,  Ms.  Rosoff) .  The  teachers  may 
have  been  highly  appropriate  for  their  students,  but  they  did  not 
use  a  systematic  language  based  curriculum  which  would  build  on 
concepts,  provide  the  repetition  and  reinforcement  of  vocabulary 
and  concepts  necessary  for  Jane  to  comprehend  the  material. 
Instead,  the  plans  are  written  weekly  by  the  teacher  and/or  aides 
under  the  supervision  of  the  teacher.   (Testimony  of  Ms.  Regnery) 
Many  of  the  classes  include  the  teaching  of  isolated  issues  or 
topics  with  no  sequencing  prior  to  or  afterwards.   (Testimony  of 
Ms.  Rosoff)   Such  lack  of  an  organized  sequential  curriculum 
further  evidences  the  lack  of  a  language  based  curriculum  so 
needed  by  Jane.   (Testimony  of  Ms.  Rosoff,  Dr.  Krein)   The  social 
studies  class  evidenced  the  use  of  language  as  occurs  in  any 
class,  but  nothing  more.   The  students  were  making  paper  mache 
maps  with  occasional  dialogue;  no  enriched,  purposeful  language 
was  provided  by  the  teacher.   The  reading  class  included  no  pre- 
teaching  of  vocabulary  nor  any  significant  digesting  of  or 
reflecting  on  reading  passages.   (Testimony  of  Dr.  Krein) .   I  was 
convinced  by  Dr.  Urion,  Dr.  Krein,  and  Ms.  Rosoff  that  she 
requires  a  more  systematic  and  highly  organized  language 
curriculum  than  is  provided  at  LPVEC.   Indeed,  as  far  back  as 
'82,  the  evaluation  called  for  the  "external  support  for  the 
organizational  structure  that  she  lacks  within  herself."   (P43) 
In  '84,  the  language  evaluation  reported  that  "Jane  will  be 
limited  in  her  ability  to  understand  intent,  ...implied  meanings, 
implicit  meanings,...  and  in  her  ability  to  use  those  linguistic 
cues  in  her  own  communication.   [She  must  be]  taught  explicitly 
what  other  learn  on  their  own.   (exh.  S62,  S210)   Finally,  the 
students'  IEP's  do  not  call  for  language  based  programs,  nor  do 
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they  indicate  language  disabilities.   In  fact,  language  is  not 
the  primary  emphasis  in  nearly  every  IEP,  but  rather 
social/emotional  development  in  many  of  the  IEP's.   (exh.  P60) 
The  students  proposed  for  Jane's  reading  classes  certainly  are 
not  approprate  for  Jane's  language  needs.   In  her  reading  class, 
all  of  the  students  are  fluent  readers  having  much  higher 
comprehension  skills,  such  that  Jane  could  not  be  effectively 
taught  without  1:1  work.   (Testimony  of  Dr.  Krein,  Ms.  Rosoff, 
exh.  P60) .   Although  the  teacher  testified  that  the  students 
function  lower  than  their  test  scores  reflect  (many  are  age- 
appropriate)  ,  their  functioning  skill  level  appeared 
significantly  higher  than  Jane's.   Further,  the  students  are  much 
more  capable  of  working  independently  than  Jane.   Given  Jane's 
difficulty  in  comprehension,  I  was  persuaded  by  such  opinion. 
(Testimony  of  Dr.  Krein;  Ms.  Rosoff) . 

3.  Hampden's  assertion  was  unpersuasive  that  Jane's  past 
progress  evidences  the  appropriateness  of  the  LPVEC  program,  for 
there  was  no  evidence  indicating  progress  in  Jane's  comprehension 
skills,  the  major  deficit  for  Jane. 

4.  Although  the  evidence  reflects  LPVEC ' s  ability  to  address 
Jane's  social  skill  development,  I  find  that  when  contrasted  with 
LPS,  it  does  not  offer  the  same  high  degree  of  consistency  and 
structure  in  teaching  Jane  appropriate  social  skills  and  in 
helping  Jane  understand  the  expectations  of  her  environment. 
LPVEC 's  focus  is  more  on  the  use  of  a  behavior  modification 
program  with  a  point  system  rather  than  on  the  actual  teaching  of 
appropriate  behaviors.   I  was  persuaded  by  Dr.  Krein  and  Ms. 
Rosoff  that  Jane  benefits  from  a  much  more  intensive  teaching  of 
social  skills  -  an  emphasis  not  so  much  evident  at  LPVEC  as  at 
LPS.   I  also  find  LPVEC  less  able  to  maximize  Jane's  social 
skills,  for  she  would  be  in  a  much  more  restrictive  setting  at 
LPVEC  -  only  17  students  in  the  Career  skills  classes.   The 
program  is  essentially  isolated  form  the  general  population, 
restricting  her  from  more  informal  interactions.   Jane's  IEP 
calls  for  no  mainstreaming,  for  her  behaviors  rendered  a 
mainstreamed  setting  inappropriate  for  her.   (Testimony  of  Ms. 
Regnery,  Mrs.  D. ,  exh.  PI) 

5.  LPVEC  fails  to  provide  a  vocational  setting  with  hands  on 
experience  so  necessary  for  Jane's  full  development  of  her 
vocational  skills.   Although  discussions  and  role  playing 
concerning  the  work  world  may  be  helpful,  it  is  not  sufficient  to 
maximize  her  vocational  skill  development.   The  vocational 
assessment  recommended  such  work/study  program  in  order  to 
develop  the  specific  skills  while  also  working  on  the 
socialization  skills.   (P25)   Dr.  Urion  further  recognized  the 
need  to  develop  her  socialization  skills  within  the  vocational 
work  setting.   Given  her  difficulties  understanding  social  cues 
and  her  difficulty  in  generalizing,  I  was  persuaded  by  Dr.  Urion 
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and  Dr.  Krein's  opinion  that  such  work/study  setting  is  most 
appropriate  for  Jane.   That  LPVEC  may  provide  a  work  setting  for 
Jane  in  the  future  is  not  a  remedy  for  her  current  educational 
needs. 

6.  Although  the  parents  assert  that  the  LPVEC  classes  are  too 
distractible  for  Jane,  I  do  not  base  the  inappropriateness  of 
LPVEC  on  such  assertion.   Nothing  in  the  evaluations  nor  the 
progress  reports  evidenced  Jane's  having  particular  difficulty 
with  distractions.   I  do  note,  however,  that  the  teacher's  need 
to  teach  many  different  skill  levels  affects  their  ability  to 
provide  the  same  intensity  of  teacher  intervention  as  is  provided 
at  LPS.   Given  Jane's  difficulty  in  developing  her  comprehension 
of  material,  I  was  persuaded  by  Dr.  Urion,  Dr.  Krein,  and  Ms. 
Rosoff  that  she  is  best  served  in  a  program  which  provides  the 
intensive  teacher  intervention. 

7.  Jane's  LPVEC  classroom  is  isolated  from  the  regular  education 
classrooms.   Accordingly,  LPVEC  is  in  violation  of  603  CMR  508.2. 
Jane's  classroom  is  on  a  cooridor  consisting  of  four  special 
education  classrooms  -  two  of  them  for  severely  involved  three 
and  four  year  old  children  -  and  storage  space.   (exh.  P1A, 
testimony  of  Mr.  Gartner,  Ms.  Durand)   Further,  the  entrance  used 
by  the  special  education  students  is  a  separate  one;  the  regular 
education  population  enter  the  building  from  a  different 
entrance.   That  the  regular  education  students  pass  by  the 
special  education  classes  in  order  to  access  the  library  is 
insufficient  to  render  the  classrooms  appropriately  placed  in 
accordance  with  the  law.   It  states: 

the  public  education  facilities  in  which  programs 
for  children  in  need  of  special  education  are 
provided  shall  be  such  as  to  maximize  the  integration 
of  such  children  into  the  life  of  the  school  and  to 
minimize  the  separation  and  stigmatization  of 
such  children. 

8.  I  do  not  find  the  Doe  family's  lack  of  trust  of  school 
personnel  as  a  factor  in  finding  the  LPVEC  program  inappropriate 
for  Jane.   First,  the  predominant  need  for  trust  lies  in  the 
relationship  between  student  and  teacher;  there  was  little 
evidence  to  support  an  irreparable  situation.   Jane  had  a  good 
relationship  with  the  teacher  while  at  LPVEC.   The  teacher  did 
nothing  to  warrant  Jane's  mistrust;  that  she  asked  Jane  "how 
things  were  between  Jane  and  her  brother"  is  certainly 
insufficient  to  mistrust.   The  assertion  that  the  school 
administrators  improperly  released  information  regarding  the 
allegations  of  sexual  abuse  would  not  impact  on  the  quality  of 
the  educational  program  for  Jane,  for  her  contact  with  the 
administrators  is  limited,  at  most.   I  must  note  at  this  time, 
however,  that  there  was  enough  evidence  to  question  the 
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reliability  of  LPVEC  in  delivering  the  IEP  services,  ie,  the 
appropriate  skill  level  of  services  and  the  appropriate  content 
areas  listed  on  IEP's.   Despite  the  skill  levels  stated  on  IEP's, 
the  teacher  took  the  liberty  of  teaching  at  a  lower  level. 
(Testimony  of  Ms.  Regnery)   Despite  the  call  for  providing  Jane 
social  studies,  science,  reading/languge,  5  x  week  each,  the 
LPVEC  provides  each  only  4  x  week.  (exh.  P56)   Despite  the  call 
for  26.83  hrs./week  of  specific  special  education  services  for 
Jane,  LPVEC  provides  only  22.5  hours  of  the  specified  services. 
(PI,  P56) .   Other  IEP's  in  the  class  call  for  24.5  -  27.5  hours 
of  service  delivery.   (exh.  P60)   Although  such  evidence  warrants 
a  review  by  LPVEC  to  assure  compliance  with  the  IEP's  of  its 
students,  it  does  not  arise  to  the  level  of  a  basis  for  finding 
the  program  inappropriate  for  Jane,  for  such  compliance  issues 
can  be  dealt  with. 

9.  The  LPVEC  program  includes  children  more  than  48  months  apart 
in  age  without  having  obtained  any  written  waiver  as  required 
under  603  CMR  502.4  (c) .   The  span  is  10  months  larger  than 
allowed  by  law.   Jane  would  have  been  placed  with  the  youngest 
and  oldest  of  this  group. 

10.  LPVEC  failed  to  implement  a  record  of  persons  having  access 
to  Jane's  student  file  -  a  requirement  under  603  CMR  23.07(1). 
(Testimony  of  Ms.  Durand)   Given  the  sensitive  nature  of  certain 
documents,  such  violation  affected  the  rights  of  the  Doe  family. 

11.  I  find  that  LPS,  the  parents'  preferred  placement  for  Jane, 
offers  a  program  which  can  maximize  Jane's  educational 
development  in  the  least  restrictive  placement.   First,  it 
provides  a  highly  structured,  well  coordinated  language  based 
curriculum.   The  curriculum  is  an  established,  sequential  one 
which  assured  the  methodical,  block  building  approach  to 
learning.   Within  this  structure,  the  teachers  develop  weekly 
lesson  plans  detailing  the  vocabulary  and  concepts  to  be  taught. 
The  teachers  are  trained  to  preteach  each  class  for  vocabulary 
and  concepts.   Thus,  Jane  is  provided  the  language  structure 
necessary  for  developing  her  comprehension  of  material.   In  this 
setting,  Jane  is  provided  an  opportunity  to  develop  and 

deepen  her  knowledge  of  the  world  around  her  through  the  well 
sequenced  science,  history,  and  english  classes.   As  recognized 
by  LPVEC s  teacher,  Jane's  knowledge  of  her  world  is  limited,  yet 
exposure  to  information  could  easily  lead  to  rote  learning  rather 
than  a  more  indepth  understanding.   (exh.  S43) .   Through  LPS' 
highly  structured  language  based  method  of  teaching  such 
subjects,  Jane  is  provided  an  opportunity  to  broaden  her 
knowledge  of  the  world  around  her.   For  instance,  her  history 
class  is  divided  into  two  sections;  two  -  three  days/week  are 
devoted  to  the  receptive  learning  of  history;  the  remaining  two  - 
three  days/week  are  devoted  to  expressive  work  with  the  history 
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just  learned.   Thus,  Jane  is  exposed  to  a  tightly  coordinated, 
indepth,  language  based  program  so  appropriate  for  Jane. 
(Testimony  of  Ms.  Rosoff)   As  evidenced  by  her  parents1 
conversations  with  her  at  home,  LPS'  program  has  been  successful, 
for  Jane  discusses  subjects  in  a  way  not  previously  known  to  her 
parents.  (Testimony  of  Mrs.  D) .  I  was  persuaded  by  Ms.  Rosoff 
that  for  Jane,  this  reflected  the  preteaching,  sequential, 
repetitive,  teaching  of  material  such  that  she  was  able  to  learn 
subjects  in  more  depth  than  just  the  memory  of  facts.  In  this 
setting,  Jane  is  also  deepening  her  understanding  of  math 
concepts  through  a  highly  structured  consumer  math  class  which 
again  focuses  on  vocabulary  and  concepts  and  then  teaches  her  to 
apply  such.  (Testimony  of  Ms.  Rosoff) 

2.  LPS  provides  Jane  with  the  small  classes  with  peers  similar 
to  her  in  skill  level,  allowing  for  the  intensive  teaching  at  her 
level.  That  is,  seven  students  with  similar  academic  skills  and 
learning  style  are  taught  by  one  teacher.   Due  to  the  19  levels 
in  reading,  math,  and  language,  LPS  is  able  to  place  by  skill 
level.   (Testimony  of  Ms.  Rosoff) 

3 .  LPS  provides  a  vocational  program  with  a  hands  on  work 
component  designed  to  teacher  Jane  vocational  skills  as  well  as 
the  social  skills  needed  for  the  work.   The  food  service  program 
in  particular  focuses  on  behaviors  needed  to  work  with  other 
students  and  to  serve  other  students.   (She  prepared  food  as  well 
as  serves  the  food  to  her  peers  and  staff) .   Given  LPS"  high 
degree  of  task  analyzing  behavioral  skills  as  well  as  the  work 
skills,  I  find  the  program  particularly  appropriate  for  Jane. 

4.  LPS  provides  an  appropriate  setting  for  developing  her  social 
skills.   She  is  in  a  setting  with  140  high  school  students,  all 
who  are  working  on  academic  and  social  issues,  and  she  is 
provided  constant  structure  and  intervention  in  developing 
appropriate  interactional  skills  -  in  the  class,  the  yard,  the 
hallways,  etc.   (Testimony  of  Ms.  Rosofff)   I  was  impressed  with 
the  extent  to  which  Jane's  interpersonal  skills  were  affected  by 
her  neurological  impairment  and  therefore  the  significant  need 
for  a  program  which  could  teach  her  the  appropriate  skills.   This 
is  not  a  child  who  has  a  typical  acting  out  or  withdrawn 
personality  requiring  a  behavior  modification  program  or  a 
sensitive  teacher.   Instead,  she  has  aberrant  behaviors  -  little 
eye  contact,  staring,  flat  intonation,  inappropriate  or 
irrelevant  comments,  inappropriate  smiling  and  laughing. 
Accordingly,  the  intensity  of  staff  intervention  is  highly  needed 
for  Jane.   I  was  persuaded  by  Ms.  Rosoff  that  the  LPS  staff  could 
and  is  providing  such  for  Jane.   Her  counselor  provides  the  staff 
with  help  on  teaching  Jane  appropriate  social  skills  and  the 
counselor  works  individually  with  Jane  on  issues  which  surface  in 
teh  classroom.   The  Human  Adjustment  class  further  addresses  her 
social  skills,  her  disabilities,  her  self-esteem,  etc.   In  this 
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setting,  her  inappropriate  smiling  has  decreased  80%,  she  doesn't 
go  face  to  face  to  students,  and  her  ability  to  make  friends  has 
increased.   (Testimony  of  Ms.  Rosoff) 

5.  Hampden  offered  no  evidence  which  would  contradict  the  finding 
that  LPS  is  an  excellent  school  for  Jane,  other  than  the 
distance.   Hampden's  assertion  on  such  issue  was  unpersuasive, 
for  Jane  in  fact  benefits  from  taking  the  public  bus  to  and  from 
school  and  uses  it  as  an  opportunity  to  develop  social  skills  and 
a  sense  of  independence.   (Testimony  of  Mrs.  D. ,  Ms.  Rosoff) 
Hampden's  assertion  was  unpersuasive  that  the  distance  would 
render  a  future  work  site  inappropriate  in  that  the  onsite 
training  would  be  in  Newton,  not  her  home  community.  Her  ultimate 
placement  is  several  years  away,  and  there  is  no  evidence  that  a 
placement  in  Newton  for  the  near  future  is  inappropriate  for  her. 

ORDER 

Hampden  shall  develop  an  IEP  for  the  '89  -  '90  school  year 
calling  for  a  502.5  prototype  placement  at  LPS  and  shall 
reimburse  the  parents  for  any  and  all  out  of  pocket  tuition  and 
transportation  expenses  for  such  period  up  to  the  amount  allowed 
by  the  rate  setting  commission.   The  IEP  shall  include  the 
provision  of  transportation  to  and  from  LPS;  to  the  extent  that 
parties  agree  on  public  transportation,  such  may  be  included.   If 
there  is  a  disagreement  on  the  mode  of  transportation,  the 
parties  may  file  a  motion  to  reopen  the  record  on  this  specific 
issue  of  transportation.   This  decision  will  be  sent  to  the 
Greater  Springfield  Regional  Office  of  the  Department  of 
Education  in  order  that  the  issues  of  noncompliance  with  the  law 
can  be  addressed,  in  particular,  findings  #1  7,  8,  9,  10. 
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DECISION 


This  decision  is  rendered  pursuant  to  Massachusetts  General 
Laws,  Ch.  71B,  30A,  P.L.  94-142  and  to  the  regulations 
promulgated  pursuant  to  such  statutes. 

A  hearing  on  the  above-numbered  case  was  held  at  the 
Southeast  Regional  Office  of  the  Department  of  Education  on 
August  24th,  25th,  and  September  8th,  '89.   At  the  request  of 
both  parties,  the  record  remained  open  until  September  15th,  '89 
for  receipt  of  closing  arguments. 

Persons  present  for  all  or  part  of  the  hearing  were: 


Mrs.  B. 
Constance  Hilton 

Ellen  O'Gormer 
Pat  Haskins 
Jennie  Brenner 
Mary  Jane  Johnson 


Karen  Friedmann-Hanna 
Martha  Majors 


Eileen  Cunningham 


John  Lee 


Judith  Skomars 


Margaret  Warner 


-Parent  of  Elissa  B. 
-Attorney  for  Elissa  and 

her  parents 
-Friend  of  parent 
-Aunt  of  Elissa 
-OFC  Advocate 
-Coordinator  Parent/Infant/ 

Preschool,  R.I.  School 

for  the  Deaf 
-Private  speech/language  therapist 
-Assistant  Supervisor,  Perkins 

School  for  the  Deaf,  Deaf 
-Blind  Program 
-Pupil  Personnel  Services 

Director,  Foxborough  Public 

Schools 
-Attorney  for  Foxborough  Public 

Schools 
-School  Psychologist,  Foxborough 

Public  Schools 
-Special  Needs  Coordinator, 

Project  Spoke,  Foxborough 

Public  Schools 


Sandra  Sherwood 


-BSEA  Hearing  Officer 


ISSUES 

1.   Whether  Foxborough  Public  School's  (hereafter,  Foxborough) 
proposed  '89-'90  IEP,  as  amended,  calling  for  a  502.4  prototype 
placement  at  the  Spoke  Collaborative  maximizes  Elissa 's 
educational  development  in  the  least  restrictive  setting;  if  not, 
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2.   Whether  the  Deaf  Blind  Program  at  the  Perkins  School  for  the 
Blind  can  provide  an  educational  program  which  would  maximize 
Elissa's  educational  development  in  the  least  restrictive 
setting. 

STATEMENT  OF  THE  FACTS 

1.  Elissa  is  an  8  year  old  student  with  severe  developmental 
delays  and  a  hearing  impairment  resulting  from  a  brain  tumor  and 
chemotherapy.   She  has  a  profound  hearing  loss  on  one  side  and  a 
moderate  to  severe  loss  on  the  other  side.   Her  receptive 
language  is  up  to  the  30  month  skill  level.   Elissa's  expressive 
language  skills  range  in  the  12  -  18  months  level  and  includes 
the  use  of  some  gesturing,  signing,  and  pictures.   Her  cognitive 
skills  are  at  least  in  the  2  1/2  year  range.   Elissa  tends  to  be 
passive  and  therefore  has  difficulty  initiating  communication  and 
activities.   It  is  unclear  whether  her  seizures,  which  occur 
approximately  10  -  20  minutes  4  x  day,  are  the  cause  of  such 
passivity.   It  is  also  in  dispute  whether  her  seizures  interfere 
with  her  ability  to  learn.   (exh.  S14,  15,  16,  testimony  of  Ms. 
Skomars,  Ms.  Johnson). 

2.  Elissa  has  attended  the  Spoke  Collaborative  pursuant  to 
Foxborough's  IEP's  since  September,  '86.   During  the  '86- "87 
school  year,  Elissa's  teacher  worked  with  her  on  signing.   She  in 
fact  learned  some  sign.   However,  such  signing  was  dropped  during 
the  '87-'88  school  year.   During  the  '88-'89  school  year,  the 
parents  hired  a  private  speech/language  therapist,  Ms.  Friedmann- 
Hanna,  who  worked  with  Elissa  at  home  and  in  school.   She 
provided  some  consultation  to  the  teacher  in  order  that  her 
signing  be  provided  throughout  the  day.   Although  the  teacher 
provided  some  signing  to  xElissa,  it  consisted  of  very  few  words, 
and  occurred  only  in  isolated  situation,  not  on  a  regular  basis. 
(Testimony  of  Ms.  Friedmann-Hanna) 

The  parents  assert  that  Elissa  made  virtually  no  progress  in 
cognitive  skills,  and  that  her  progress  in  signing  was  due  to  the 
private  therapist's  work,  and  that  Elissa  made  no  progress  as  a 
result  of  the  school  program.   (Testimony  of  Mrs.  B.,  Ms. 
Friedman-Hanna. )   Foxborough  asserts  that  Elissa  made  progress  in 
her  play  skills  and  her  communication  skills,  and  that  the 
consistency  and  structure  provided  by  its  program  facilitated 
such  progress.   (Testimony  of  Ms.  Skomar) 

3.  In  March,  '89,  Elissa  was  evaluated  by  the  R.I.  School  for 
the  Deaf.   In  its  report,  the  evaluators  concluded  that  Elissa 
should  be  provided  an  intensive  language  based  program  wherein  a 
total  communication  approach  including  signing  should  be  provided 
to  Elissa.   (exh.  S14,  S15,  S16,  testimony  of  Ms.  Johnson).   The 
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language  based  program  must  provide  language  through  a  contextual 
approach  where  Elissa  can  experience  the  word  through  signing, 
seeing  the  object,  hodling  the  object,  etc.   The  signing  must  be 
integrated  throughout  the  day's  experience  and  must  not  just  be 
isolated  experiences.   Such  opinion  was  stated  not  only  by  Ms. 
Johnson  but  also  by  Ms.  Majors  -  both  experienced  in  the 
educational  needs  of  hearing  impaired  children. 

4.  Foxborough  proposed  an  '89-'90  IEP  which  called  for  a  502.4 
prototype  placement  at  the  Spoke  Collaborative,  asserting  that 
such  program  would  provide  the  language  based  program  with 
signing,  as  recommended  by  the  R.I.  School  for  the  Deaf. 
(Testimony  of  Ms.  Cunningham,  Ms.  Skomars).   The  class  would  be 
team  taught  by  a  head  teacher  and  her  assistant  teacher  and  an 
aide  3  days  x  week,  and  by  the  assistant  teacher  and  two  aides 
the  remaining  two  days  x  week.   The  program  would  also  provide 
speech  therapy,  physical  therapy,  and  occupational  therapy. 
(Testimony  of  Ms.  Cunningham).  Of  the  five  students,  none  are 
hearing  impaired,  only  one  has  some  signing  skills,  and  only  one 
or  two  of  the  students  require  a  total  communication  approach. 
(Testimony  of  Ms.  Cunningham,  exh.  P33). 

At  the  hearing,  Foxborough  modified  its  proposed  IEP  by 
offering  the  services  of  a  consultant  who  is  a  teacher  of  the 
deaf,  who  would  work  in  the  classroom  10  hours/week  with  Elissa 
and  with  the  teachers  in  order  to  develop  a  more  total 
communication  program  wherein  Elissa  and  the  other  students  would 
be  taught  sign  as  well  as  communication  boards,  gestures.  Half 
way  through  the  year,  these  consultant  services  would  be  reduced 
to  5  hours/week.  Although  Foxborough  anticipated  the  services  of 
Ms.  Johnson,  she  was  not  available  (exh.  P34);  accordingly,  at 
the  close  of  the  record,  Foxborough  was  searching  for  a 
consultant.  (Testimony  of  Ms.  Cunningham) 

5.  Foxborough  asserts  that  the  proposed  IEP  as  modified  would 
provide  Elissa  with  a  program  which  would  maximize  her 
educational  development  in  the  least  restrictive  setting,  that  it 
offers  the  language  based  program  with  a  total  communication 
approach,  and  that  the  peers  are  appropriate  peers  for  Elissa. 
(Testimony  of  Ms.  Warner,  Ms.  Skomar)   The  parents  rejected  the 
IEP  and  the  IEP  as  modified  at  the  hearing.   (Testimomy  of  Mrs. 
B.)   Mrs.  B.  asserts  that  the  program  fails  to  provide  an 
environment  of  signing  as  part  of  the  total  communication 
approach,  that  the  peers  are  not  appropriate  peers  requiring  the 
same  total  communication  approach.   She  further  asserts  that 
Elissa  was  denied  the  essential  signing  during  the  last  two  years 
and  that  an  attempt  to  create  a  new  program  with  the  help  of  a 
consultant  would  be  wasting  valuable  time  so  necessary  for 
Elissa.   She  asserts  that  Elissa  is  at  a  critical  period  in  terms 
of  developing  language  skills.  (Testimony  of  Ms.  Friedman-Hanna , 
Mrs .  B. ) . 
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6.   Mrs.  B.  asserts  that  the  Deaf/Blind  Program  at  the  Perkins 
School  for  the  Blind  would  provide  Elissa  with  the  language 
based,  total  communication  program  in  an  educational  setting 
which  would  maximize  Elissa' s  development  in  the  least 
restrictive  setting.   At  Perkins,  she  would  be  provided  a 
language  based  program  which  addresses  cognitive,  social,  and 
self-help  skills,  physical  therapy,  occupational  therapy,  and 
adaptive  physical  education.   The  program  would  be  taught  by  a 
teacher  and  1-2  aides,  fluent  signers.   The  head  teacher  has 
six  years  of  experience  working  at  Perkins,  is  certified  in  the 
teaching  of  deaf-blind  and  severely  special  needs  students,  and 
is  an  intermediate  level  signer.   The  aide  is  certified  in  early 
childhood  education,  is  an  intermediate  signer,  and  has 
experience  teaching  at  Perkins.   The  second  aide  would  be  a  basic 
level  signer.   There  would  be  2  -  3  peers  ages  8-10  years  old 
who  are  learning  sign  and  who  use  total  communication  systems. 
Two  of  the  students  have  visual  deficits  requiring  glasses  but 
are  able  to  learn  and  use  sign  and  picture  boards.   The  students 
function  at  the  2-4  1/2  year  cognitive  skill  level.  (Testimony 
of  Ms.  Majors) 

FINDINGS  AND  CONCLUSIONS 

I.   I  find  that  Foxborough's  502.4  prototype  IEP  as  modified 
fails  to  provide  Elissa  with  an  educational  program  which 
maximizes  her  educational  development  in  the  least  restrictive 
setting,  as  follows: 

1.   There  is  virtually  no  dispute  as  to  Elissa's  strengths  and 
weaknesses  and  her  skill  levels.   That  is,  she  is  hearing 
impaired,  cognitively  functioning  at  least  at  the  2  1/2  year 
level,  has  language  skills  at  the  12  -  30  month  level,  and  has 
developed  signing  abilities  up  to  18  -  20  signs.   Instead,  the 
parties  dispute  whether  Elissa  requires  an  intensive  language 
based  program  with  a  total  communication  approach  including 
signing,  or  whether  she  requires  a  more  general  special  education 
program  focusing  on  her  cognitive  and  adaptive  skills.  (Testimony 
of  Ms.  Skomars,  Ms.  Johnson,  Ms.  Friedmann-Hanna,  Ms.  Majors) 
The  parties  further  dispute  whether  Foxborough's  proposed  program 
provides  the  language  based  program  with  a  total  communication 
approach  appropriate  for  Elissa,  if  such  is  found  necessary  for 
her.  (Testimony  of  Ms.  Cunningham,  Ms.  Skomars,  Ms.  Warner,  Ms. 
Friedmann-Hanna,  Ms.  Johnson) 
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2.  Elissa  requires  an  intensive  language  based  program  with  a 
total  communication  approach  which  includes  signing.   First,  this 
recommendation  was  clearly  set  out  by  the  evaluators  relied  on  by 
both  parties  in  developing  the  IEP.-  Rhode  Island  School  for  the 
Deaf.   Although  Foxborough  offered  the  testimony  of  its 
psychologist,  this  person  had  not  conducted  an  evaluation  of 
Elissa  since  1987.   Secondly,  when  she  did  evaluate  Elissa,  she 
specifically  stated  that  she  needed  an  intensive  intervention  in 
communication  skills.   (exh.  Sll)   Third,  her  reason  for 
disagreeing  with  the  Rhode  Island  of  the  Deaf  recommendation  was 
that  she  felt  Elissa  required  a  focus  on  her  cognitive  and 
adaptive  skills,  yet  there  was  no  evidence  which  would  show  that 
an  intensive  language  based  program  would  not  focus  on  her 
cognitive  and  adaptive  skills  while  also  focusing  on  language. 
(Testimony  of  Ms.  Skomars)   Finally,  the  evidence  was  clear  that 
Elissa  can  learn  sign,  for  she  progressed  from  10  -  12  to  18  -  20 
signs  during  the  last  school  year. 

Foxborough  also  asserted  that  one  of  the  Rhode  Island  School 
for  the  Deaf  evaluators  -  Dr.  Raphael,  down  played  the  need  for 
an  intensive  language  program,  for  he  stated  that  there  should  be 
a  focus  on  her  seizure  control,  for  such  impedes  her  ability  to 
learn.   (Exh.  S16)   It  should  be  noted,  however,  that  he  also 
stressed  in  this  report  the  need  for  a  program  which  "includes  an 
awareness  of  the  problems  of  the  deaf".   Given  the  fact  that 
Elissa' s  very  limited  ability  to  communicate  includes  the  use  of 
signing,  and  given  the  fact  that  she  is  at  a  critical  stage  in 
terms  of  developing  language  skills,  I  am  persuaded  that  anything 
less  than  a  highly  intensive  infusion  of  language  through  a 
language  based  total  communication  program  with  sign,  would  be 
highly  inappropriate. 

3.  Foxborough' s  program  fails  to  provide  the  language  based 
program  necessary  for  Elissa.   First,  one  of  the  two  teachers  and 
the  therapists  and  aides  all  lack  signing  skills.   Neither  of  the 
teachers  is  trained  or  experienced  in  the  teaching  of  the  deaf. 
Neither  aide  nor  the  second  teacher  is  a  certified  special  needs 
teacher.  (A  waiver  from  the  Department  of  Education  was  applied 
for.)   Yet  the  one  teacher  who  signs  and  is  a  certified  special 
needs  teacher  will  be  teaching  only  three  days  x  week.   Thus, 
Elissa  will  be  denied  the  total  communication  approach  when  with 
all  staff  except  the  head  teacher  -  this  is  certainly  not  an 
immersion  in  language  so  needed  for  Elissa  to  learn. 
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Secondly,  the  peers  in  the  proposed  program  are  dissimilar 
to  Elissa  in  that  only  one  of  them  signs,  only  1-2  requires  a 
total  communication  approach,  none  are  hearing  impaired,  and 
their  language  and  cognitive  skills  are  significantly  more 
developed  than  Elissa's.   (exh.  P33)   Yet  both  Ms.  Johnson  and 
Ms.  Majors  stressed  the  need  for  similar  peers.    Without  such, 
Elissa  is  again  denied  the  total  immersion  in  language,  for  she 
will  be  unable  to  communicate  with  her  peers  through  the  language 
-  sign  -  which  she  is  learning,  and  will  therefore  be  denied  the 
ongoing  practice  of  her  signing  skills.   Although  Foxborough 
asserts  that  it  would  teach  sign  to  the  students,  I  was 
unconvinced  that  this  would  remedy  the  problem,  for  there  was  no 
evidence  that  a)  such  teaching  would  be  consented  to  by  the 
parents,  b)  that  the  students  would  learn  sign,  given  their  lack 
of  need  for  such,  and  c)  that  such  acquisition  of  sign  could 
occur  quickly  in  order  to  benefit  Elissa  during  the  '89-'90 
school  year. 

4.  The  provision  of  an  intensive  language  based  program  becomes 
even  more  critical  given  the  fact  that  she  was  denied  such  for 
the  '88-' 89  school.   Foxborough  was  aware  of  Elissa's  needs,  for 
such  was  recommended  since  '87  by  CHMC  (exh.  P12),  and  by 
Elissa's  '88-'89  private  speech  therapist,  Ms.  Friedmann-Hanna 
who  consulted  the  staff  regarding  the  need  for  signing.   Yet  a 
total  communication  approach  with  signing  was  not  provided. 
Instead,  signing  and  communication  boards  were  provided  only  in 
isolated  settings  with  isolated  words,  not  in  an  integrated 
fashion  throughout  the  day.   (Testimony  of  Ms.  Friedmann-Hanna). 

5.  Foxborough  was  unconvincing  that  its  modification  to  the  IEP 
would  maximize  Elissa's  educational  potential.   First,  I  was 
convinced  by  Ms.  Johnson  that  even  if  the  consultant  were  able  to 
implement  a  language  based  program,  it  would  take  time  to  develop 
the  curriculum,  train  the  staff,  and  teach  sign  to  the  other 
children.   During  this  lead  time,  Elissa  would  be  denied  the 
program  which  is  long  overdue  her.   Secondly,  Foxborough  had  not 
located  a  consultant  able  to  provide  the  service  at  the  time  of 
the  close  of  the  record.   Thus,  there  was  no  assurance  that 
Foxborough  would  even  be  able  to  implement  its  modification. 
Finally,  when  this  modified  program  is  compared  to  an  already 
established  language  based  program  specifically  geared  towards 
hearing  impaired  children  like  Elissa,  it  becomes  clear  that 
Foxborough 's  program  is  not  the  program  which  can  maximize 
Elissa's  educational  development  in  the  least  restrictive 
setting.   Although  Foxborough's  program  is  less  restrictive  by 
definition,  Elissa  would  receive  little  benefit  from  mainstreamed 
settings . 
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II.   I  find  that  the  Perkins  School  for  the  Blind  provides  Elissa 
with  a  language  based  program  which  can  maximize  Elissa' s 
educational  potential  in  the  least  restrictive  setting.   The 
program  provides  staff  well  credentialed  and  experienced  in 
working  with  hearing  impaired  students  similar  to  Elissa.   The 
peers  are  similar  to  Elissa  in  cognitive  skills  as  well  as  their 
need  for  a  total  communication  system  including  sign.   Finally, 
the  curriculum  is  a  well  developed  language  based  program  wherein 
language  through  sign  is  integrated  throughout  the  day  in  all 
activities.  (Testimony  of  Ms.  Majors) 

Foxborough's  concerns  regarding  Perkins  were  unsupported  by 
evidence  and  were  therefore  given  no  weight.   That  is,  Foxborough 
was  concerned  that  a)  the  proposed  peers  could  not  sign  because 
of  visual  impairments  and  b)  the  staff  may  be  too  transient.   (I 
noted  that  Foxborough's  counsel  attached  to  his  closing  argument 
an  advertisement  for  Perkins  staff.   Such  is  not  in  evidence,  and 
if  it  were,  would  be  vague  at  best). 

Foxborough's  assertion  that  its  program  is  appropriate  for 
Elissa  because  it  is  less  restrictive  is  also  unpersuasive . 
First,  its  program  is  inappropriate  for  Elissa,  so  even  if  it 
were  less  restrictive,  it  would  not  be  the  program  mandated  by 
law  which  would  maximize  her  development  in  the  least  restrictive 
setting.   Secondly,  Elissa  would  receive  little  benefit  from 
mainstreaming  in  Foxborough's  program  that  she  would  not  receive 
at  Perkins,  for  Perkins  includes  community  experiences  on  a 
regular  basis.  (Testimony  of  Ms.  Majors) 

ORDER 

Foxborough  shall  immediately  develop  an  '89- '90  IEP  calling 
for  a  502.5  prototype  placement  at  the  Deaf  Blind  Program  at 
Perkins  School  for  the  Deaf. 
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DECISION 

This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15,  30A  and 
71B;  20  U.S.C.  1401  et  sea;  29  U.S.C.  794;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 

A  hearing  in  the  above-entitled  matter  was  held  on  January  23  and 
25,  1990  and  March  20  and  22,  1990  at  the  Massachusetts  Department  of 
Education  in  Quincy,  MA.   The  record  remained  open  for  written  final 
arguments  which  were  received  on  April  24,  1990. 

Those  in  attendance  were: 

Eric  M.  Student 

Peter  M.  Father 

Maria  M.  Mother 

Roselmina  Indrisano  Co-director,  Center  for  the 

Assessment  and  Design  of 
Learning,  Boston  University 
School  of  Education 
766  Coordinator,  Carroll  High 
School 

Psychologist 

Attorney  for  Parents/Student 
Administrator  of  Special 
Education,  Silver  Lake 
Regional  School  District 
School  Psychologist,  Silver 
Lake 

Special  Education  Teacher, 
Silver  Lake 

Special  Education  Teacher, 
Silver  Lake 
Teacher,  Silver  Lake 
Teacher,  Silver  Lake 
Teacher,  Silver  Lake 
Attorney,  Silver  Lake  Regional 
School  District 

Hearing  Officer,  Bureau  of 
Special  Education  Appeals 


Stephen  Hickey 

Elizabeth  Mack 
Martin  Ames 
John  Burke 


Mary  Kirby-Madden 

Sara  Tague 

Donna  Threlfall 

Barbara  Anti 
Paul  Giammarco 
Linda  Gould 
Robert  Fraser 

Raymond  Oliver 


The  evidence  consisted  of  Parents  Exhibits  labelled  P-l  through 
P-45;  Silver  Lake  Regional  School  District  Exhibits  labelled  S-l 
through  S-19;  and  approximately  16  hours  of  oral  testimony. 

STATEMENT/HISTORY  OF  THE  CASE 

Eric  M.  (Eric)  is  a  15  year  old  boy  residing  with  his  parents  in 
Pembroke,  MA.   Pembroke  is  a  member  town  of  the  Silver  Lake  Regional 
School  District  (Silver  Lake)  .   Students  attend  school  through  grade  6 
in  their  local  towns  and  attend  Silver  Lake  Programs  in  grades  7 
through  12  for  junior  and  senior  high  school. 
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Eric  has  spent  his  entire  educational  career  within  the  Pembroke- 
Silver  Lake  school  system  since  kindergarten.   Since  his  third  grade 
in  1983-84  Eric  has  functioned  under  an  Individual  Education  Plan 
(IEP) .   Except  for  5th  grade  when  he  received  5  hours  per  week  of 
special  education  services,  all  of  Eric's  IEPs  until  8th  grade 
provided  3  hours  45  minutes  of  special  education  services  per  week  or 
1  period  per  day  in  the  special  education  resource  room  with  the  rest 
of  Eric's  time  being  spent  in  regular  education.   All  of  these  IEPs 
which  were  502.2  prototype  IEPs  were  accepted  by  Parents.   (See, 
testimony  of  Mr.  M. ;  Mrs.  M. ;  P-22,  23,  24,  25,  26). 

For  Eric's  8th  grade  year  (1988-89)  Silver  Lake  again  proposed  a 
502.2  IEP  providing  1  period  per  day  in  the  resource  room  and  the  rest 
of  his  time  in  regular  education.   This  IEP  (P-27)  was  also  accepted 
by  Parents.   However  in  February  1989,  Eric's  8th  grade  IEP  was 
amended,  reducing  his  time  in  the  resource  room  to  1  period  every 
other  day.   It  is  noted  in  P-27  that: 

Eric  would  like  to  reduce  his  time  in  the  resource  room  to  allow 
him  to  participate  in  health.   A  further  concern  was  Eric's 
resistance  to  the  resource  room  setting. . . .   This  request  by  the 
parent  is  not  the  recommendation  of  the  learning  specialist  but 
may  serve  to  hold  Eric,  at  least  partially,  to  the  resource  room. 
A  three  year  re-evaluation  will  occur  in  May  of  this  year. 
Therefore  we  can  view  this  reduction  as  a  trial  period. 

Parents  approved  of  this  reduction  of  services  but  requested  an 
independent  evaluation  (testimony  of  Mr.  M.).  Parents  also  noted  on 
P-27: 

We  are  perplexed  over  comments  that  this  decision  was  just 
our  request. 

Eric  was  independently  evaluated  in  March  1990  (P-20)  and 
evaluated  by  Silver  Lake  in  March-April  1990  (P-7,  9,  10,  11,  12;  S-3, 
5,  6) .   A  new  IEP  was  proposed  in  April  1990  for  Eric's  9th  grade 
year,   again  calling  for  a  502.2  prototype,  but  increasing  Eric's 
special  education  services  to  450  minutes  (7  1/2  hours)  per  week 
(P-29) .   This  IEP  was  rejected  by  Eric's  Parents.   During  the  spring, 
Parents  visited  Landmark  School  a  c.766  approved  private  residential 
school  and  Eric  was  accepted  there  on  June  8,  1989  for  its  summer 
program  as  well  as  its  1989-90  school  year  program.   (P-32;  testimony 
Mrs.  M. ;  Eric) .   Over  the  summer  Silver  Lake  shared  with  Parents  an 
additional  IEP  (P-30) ,  which  describes  alternative  services  at 
increased  levels  available  at  Silver  Lake,  which  was  also  offered  as 
a  settlement.   (Representation  of  Silver  Lake's  attorney).   Parents 
view  P-30  as  Silver  Lake's  settlement  offer,  as  what  Silver  Lake  could 
have  done  if  allowed  to  do  it,  and  consider  it  rejected  also. 
(Representation  of  Parents'  attorney).   It  is  stipulated  by  the 
parties  that  P-29  is  the  IEP  Parents  are  appealing  and  that  P-29  is 
the  IEP  in  dispute. 

Eric  began  his  9th  grade  year  at  Silver  Lake  Regional  High  School 
-  Pembroke  Campus  (SLRHS) .   Because  Eric's  currently  proposed  IEP 
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which  offered  7  1/2  hours  per  week  of  special  education  services  was 
rejected  (P-29) ,  Eric  continued  to  function  under  his  last  agreed  upon 
IEP  (P-27) ,  receiving  just  under  2  hours  per  week  of  special  education 
services  (testimony  of  Mr.  M.).   A  pre-hearing  conference  was  held  on 
November  7 ,  1989,  but  no  settlement  was  reached.   Parents  viewed  other 
placements  during  the  fall  of  1989,  including  a  South  Shore 
Collaborative  program,  Learning  Prep  School  and  Carroll  School 
(testimony  of  Mr.  M. ,  Mrs.  M. ,  Eric).   On  December  8,  1989,  Eric  was 
accepted  at  Carroll  High  School  (P-33) .   This  hearing  began  in  January 
1990.   At  the  beginning  of  the  3rd  day  of  hearing  on  March  20,  1990, 
Parents'  attorney  represented  that  Parents  had  elected  to  enroll  Eric 
at  Carroll  High  School,  as  of  January  29,  1990,  at  their  own  expense. 
Januray  29,  1990  was  the  beginning  of  the  2nd  semester  at  Carroll  High 
School.   (See,  testimony  of  Mr.  Hickey) . 

ISSUE  IN  DISPUTE 

What  proposed  placement  for  Eric  M.  for  the  1989-90  school  year 
appropriately  addresses  his  special  education  needs,  so  as  to  assure 
his  maximum  possible  educational  development  in  the  least  restrictive 
educational  environment? 

STATEMENT  OF  POSITIONS 

Parents'  position  is  that  Silver  Lake's  proposed  502.2  IEP  (P-29) 
as  well  as  its  proposed  alternative  program  (P-30)  ,  is  inappropriate 
to  address  Eric's  special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least  restrictive  educational 
environment.   Parents  contend  that  Eric  requires  a  502.5  private  day 
school  placement  at  Carroll  High  School  in  order  to  appropriately 
address  his  special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least  restrictive  educational 
environment.   Parents  contend  that  Silver  Lake  should  fund  Eric's 
placement  at  Carroll  High  School. 

Silver  Lake's  position  is  that  its  proposed  502.2  IEP  (P-29)  at 
SLRHS  or,  in  the  alternative,  its  proposed  expanded  program  at  SLRHS 
(P-30)  is  appropriate  to  address  Eric's  special  education  needs,  so  as 
to  assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   Silver  Lake  contends  that 
Carroll  High  School  is  inappropriate  to  address  Eric's  special 
education  needs,  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 

PROFILE  OF  STUDENT 

Eric  is  a  boy  of  at  least  average  intelligence.   He  has  been 
given  the  Wechsler  Intelligence  Scale  for  Children  -  Revised  on  three 
occasions  with  the  following  results: 
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DATE 

1983 
1985 
1989 


Verbal 
IQ 

97 

94 

107 


Performance 
IQ 

93 
109 
123 


Full  Scale 
IQ 

95 
101 
116 


Exhibit 

# 

S-l 
P-18 
P-20 


The  WISC-R  testing  administered  in  1983  by  Silver  Leka  and  in 
1985  by  the  Center  for  Assessment  and  Design  of  Learning  of  the  Boston 
University  School  of  Education  place  all  of  Eric's  scores  within  the 
average  range  of  intellectual  functioning.   The  1989  WISC-R  testing 
administered  by  Mrs.  Mack  place  all  of  Eric's  scores  at  significantly 
higher  levels. 

In  April  1989,  Silver  Lake  administered  to  Eric  the  Woodcock- 
Johnson  Psychoeducational  Battery  Part  I  -  Tests  of  Cognitive  Ability 
(P-12;  S-6) .   Eric  was  then  at  an  8.7  grade  level  and  14  years  3 
months  old.   He  received  the  following  scores  in  the  following  areas: 


Cognitive 
Area 

Cluster 
Score 

Grade 
Score 

Age 
Score 

Range 

Broad  Cogni- 
tive Ability 

511 

7.2 

12.5 

Below 
Average 

Verbal 
Ability 

540 

12.0 

17.4 

Above 
Average 

Abstract 
Reasoning 

508 

7.8 

12.5 

Average 

Perceptual 
Speed 

527 

8.8 

14.2 

Average 

Memory 


490 


3.2 


8.4 


Marked 
Deficit 


In  March  1989,  Mrs.  Mack  administered  to  Eric  the  Stanford  Binet 
Intelligence  Scale  (P-20)  yielding  the  following  results: 


Verbal  Quotient  121 

Non-Verbal  Quotient  121 

Verbal  and  Non-Verbal 
Quotient  12  3 

Quantitative  Quotient  111 

Memory  Quotient  81 


91st  Percentile  -  Superior  Range 
91st  Percentile  -  Superior  Range 

92nd  Percentile  -  Superior  Range 
75th  Percentile  -  Average  Range 
12th  Percentile  -  Deficient  Range 
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Silver  Lake  administered  to  Eric  the  Metropolitan  Achievement 
Tests  in  late  April/early  May  or  8  months  into  the  school  year  during 
grades  1  through  4.   Eric  achieved  the  following  grade  equivalent 
scores  in  the  following  academic  areas  near  the  end  of  the  following 
grades  (P-3) : 


Subject  Area 


Grade  1 


Grade  2 


Grade  3 


Grade  4 


Reading 

1.5 

Mathematics 

1.6 

Language 

2.3 

Science 

4.9 

Social  Studies 

2.8 

Basic  Total 

1.6 

Compl  Total 

1.7 

1 

2 
2 

3 
4 
2 
2 


6 

4 
4 
1 
4 
0 
2 


2 

4 
2 

3 
1 
2 

2 


3 
6 
7 
0 
8 
9 
7 


2.1 
3.7 


2 

1 
2 
2 
2 


2 

5 
3 
6 

4 


Silver  Lake  administered  the  Metropolitan  Achievement  Tests  in 
September  or  at  the  beginning  of  the  school  year  for  Eric's  5th  and 
6th  grade  years.   Eric  achieved  the  following  grade  equivalent  scores 
in  the  following  academic  areas  (P-3) : 


Grade  5 


Grade  6 


Subject  Area 

Vocabulary 

Reading  Comprehension 

Math  Concepts 

Math  Problem  Solving 

Math  Computation 

Spelling 

Language 

Science 

Social  Studies 

Research  Skills 

Total  Reading 

Total  Math 

Total  Language 

Total  Basic  Battery 

Total  Comp.  Battery 

Silver  Lake  and  Parents  had  Eric  evaluated  at  the  Center  for  the 
Assessment  and  Design  of  Learning  of  the  Boston  University  School  of 
Education  (P-18)  in  October  1985  or  at  the  beginning  of  his  5th  grade 
school  year.   In  the  following  assessments  a  number  or  level  equals 
grade  level  and  the  terms  average,  low  average  or  below  average  refers 
to  grade  and  age  placement.   Eric  achieved  as  follows: 


2.1 

2.4 

3.1 

2.0 

3.0 

4.8 

2.7 

2.4 

3.3 

3.6 

2.8 

3.1 

2.1 

5.1 

2.0 

3.6 

1.9 

2.8 

1.9 

4.2 

2.7 

2.0 

3.0 

3.5 

2.5 

4.2 

2.8 

3.1 

2.7 

3.1 

Test  Instrument 


Eric's  Score 


B.  U.  Comprehension  Assessment 
Listening  Comprehension 
Reading  Comprehension 
Expository  Process  Analysis 


Level  2 
Level  2 
Level  2 
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Durrell  Analysis  of  Reading  Difficulty 
Word  Recognition 
Word  Analysis 
Visual  Memory 


Test  of  Language  Development  -  Primary 

Grammatic  Understanding 

Sentence  Imitation 

Grammatic  Completion 
Test  of  Language  Development 

Sentence  Combining 

Generals 


-  Intermediate 


Low  2 
Low  2 
Below  4th 
grade  norms 


Below  Average 
Low  Average 
Low  Average 

Below  Average 
Below  Average 


Test  of  Written  Language 
Vocabulary 
Thematic  Maturity 

During  7th  and  8th  grades  Silver  Lake  administered  to  Eric  a 
number  of  individualized  reading,  math  and  spelling  tests  (P-5,  7 
9,  10,  11,  12;  S-3,  7).   A  summary  of  Eric's  scores  on  these 
achievement  tests  follow: 


Below  Average 
Low  Average 
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Test  Instrument 


Grade  Level  Scores 


Woodcock  Reading  Mastery  Test 
Letter  Identification 
Word  Identification 
Word  Attack 
Word  Comprehension 
Passage  Comprehension 

Total  Reading 

Eric's  Actual  Grade  Level 

Morrison-McCall  Spelling  Test 
Eric's  Test  Score 
Eric's  Actual  Grade  Level 

Kay  Math  Test 

Eric's  Test  Score 

Eric's  Actual  Grade  Level 

Wide  Range  Achievement  Test  -  Math 


4/88 

3/89 

12.9 

12.9 

3.3 

4.4 

5.1 

10.1 

5.8 

7.1 

6.0 

6.0 

4.7 

5.8 

7.8 

8.7 

9/87 

2/88 

3/89 

3.7 

4.3 

4.2 

7.0 

7.5 

8.7 

6/88 

3/89 

5.9 

6.6 

7.9 

8.7 

7B 


Based  upon  language  testing  by  Silver  Lake  in  April  1989,  which 
included  the  Peabody  Picture  Vocabulary  Test  and  various  subtests  of 
the  Detroit  Test  of  Learning  Aptitudes  and  the  Clinical  Evaluation  of 
Language  Functioning,  the  speech/language  therapist  (Ms.  Noyes)  found 
Eric's  receptive  and  expressive  language  scores  to  be  within  the 
average  to  above  average  range  with  the  exception  of  short  term 
auditory  memory  for  sentences,  which  was  in  the  low  average  range.   On 
the  Test  of  Written  Language,  administered  by  Ms.  Tague  in  March  1989, 
Eric  received  a  written  language  quotient  of  89,  placing  him  within  the 
low  average  range.   (See.  P-10,  12;  S-5,  7;  testimony  of  Ms.  Tague). 
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Ms.  Mack  also  independently  evaluated  Eric  in  March  1989  (P-20) 
with  Eric  then  at  an  8.7  grade  level.   She  again  evaluated  Eric  in 
January  1990  (P-43)  with  Eric  then  at  a  9.5  grade  level.   Eric 
received  the  following  grade  level  scores  on  the  following  achievement 
tests: 


Test  Instrument 

Woodcock  Reading  Mastery  Test  -  Revised 
Word  Identification 
Word  Attack 
Word  Comprehension 
Passage  Comprehension 

Key  Math  Test  -  Revised 

Stanford  Dictated  Spelling 

Peabody  Individual  Achievement  Test  -  Revised 
General  Information 
Reading  Recognition 
Reading  Comprehension 
Total  Reading 
Mathematics 
Spelling 
Total  Test 

Wide  Range  Achievement  Test  -  Revised 
Reading 
Spelling 
Arithmetic 


Test  of  Written  Language  -  Written  Language  Quotient 
PARENTS  PROPOSED  PLACEMENT 


Grade  Level  Scores 


3/89 

1/90 

4.0 

4.1 

2.2 

2.2 

5.1 

3.9 

4.2 

3.9 

6.4 


4.3 


6.3 


4.2 


8 
3 
3 
3 
7 
2 
4 


1 
0 
6 
2 
6 
7 
6 


<3 
<3 

7B 
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Parents  propose  that  Eric's  placement  at  Carroll  High  School  be 
funded  by  Silver  Lake.   Carroll  High  School  (CHS)  is  a  c.  766  approved 
private  day  school  placement  and  an  accredited  4  year  high  school 
program.   Total  enrollment  at  CHS  during  the  1989-90  school  year  is  42 
students  in  grades  9  through  12.   In  addition  to  Eric  there  are  10  - 
11  other  students  in  the  9th  grade  at  CHS.   The  CHS  campus  is  located 
in  a  wing  of  the  Lincoln-Sudbury  High  School  in  Sudbury,  MA.   CHS 
admits  students  with  average  to  above  average  intelligence,  who  have 
learning  and  language  disabilities.   CHS ' s  curriculum  is  largely 
language  based.   The  Orton-Gillingham  phonetic  methodology  is 
utilized,  supplemented  by  other  systems  such  as  Project  Read. 
Publically  funded  students  function  under  IEPs  while  privately 
funded  students  do  not.   Each  student  has  a  faculty  advisor,  who 
monitors  his  progress  and  is  the  contact  person  with  parents  and  other 
teachers.   All  students  have  2  English/language  classes  daily  with  one 
period  focused  on  reading/decoding  skills  and  the  other  period  focused 
on  the  process  of  writing,  spelling/encoding,  grammar  and  sentence/ 
paragraph  structure.   All  students  receive  a  math  class  daily  and  most 
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students  receive  a  science  and  social  studies  class  daily.   There  is 
remediation  and  reinforcement  of  reading,  spelling  and  writing  skills 
in  all  academic  subjects.   Student  to  teacher  ratios  do  not  exceed  8:1. 
Class  groupings  are  determined  by  comparable  academic  needs  of 
students.   All  CHS  teachers  have  received  training  at  Carroll  School. 

For  Eric,  specifically,  his  proposed  schedule  would  include  the 
following  daily  classes:   composition;  literature;  math;  earth 
science;  and  health.   He  would  also  receive  physical  education  3  times 
per  week  and  a  study  hall  2  times  per  week.   Only  Eric's  proposed  math 
teacher,  who  is  certified  in  moderate  special  needs,  has  any  special 
education  certification.   Eric's  proposed  teachers  for  composition, 
literature,  earth  science  and  health  have  no  special  education 
certification,  but  are  certified  in  their  subject  matter  area,  i.e., 
English,  general  science  or  biology 4   The  earth  science  and  the  health 
teachers'  resumes  indicate  course  work  towards  certification  in 
moderate  special  needs.   The  composition  and  literature  teacher's 
resume  indicates  no  course  work  towards  special  education 
certification. 

(See,  testimony  of  Mr.  Hickey;  P-37,  38,  39,  42). 

SCHOOL'S  PROPOSED  PLACEMENT 

Silver  Lake  proposes  that  Eric  be  placed  at  SLRHS  -  Pembroke 
Campus  during  the  1989-90  school  year.   Under  this  proposed  502.2  IEP 
Eric  would  receive  2  periods  per  day  in  the  resource  room  for  a  total 
of  1  1/2  hours  daily  of  special  education  services.   One  daily  period 
would  be  for  Eric's  language,  dealing  with  the  areas  of  reading 
comprehension,  decoding,  spelling,  encoding  and  written  expression. 
Eric's  special  education  teacher,  Ms.  Threlfall,  would  be  his  language 
teacher  and  grade  him  in  this  subject  matter  area.   Eric  would  also 
receive  1  special  education  period  daily  for  academic  support  and 
study  skills  to  provide  him  with  extra  help  and  support  for  his 
regular  education  mainstreamed  subjects.   Total  special  education 
services  would  be  7  1/2  hours  per  week.   The  rest  of  Eric's  school  day 
-  4  1/2  hours  per  day  -  would  be  spent  in  regular  education  classes 
and  activities. 

Silver  Lake's  alternative  IEP,  offered  over  the  1989  summer, 
provides  for  an  increased  level  of  services  at  SLRHS  -  Pembroke 
Campus.   Under  this  alternative  plan  Eric  would  receive  5  periods  per 
day  for  a  total  of  4  hours  daily  in  the  resource  room.   Under  this 
alternative  all  of  Eric's  reading,  language,  written  expression,  math, 
life  skills  and  study  organization  would  be  provided  within  a  special 
education  setting.   The  remaining  2  hours  per  day  would  be  spent  in 
regular  education  classes  and  activities. 

Materials  to  be  utilized  in  Eric's  special  education  classes 
under  both  proposals  utilize  Orton-Gillingham  and  Orton-Gillingham 
related  materials,  as  well  as  other  materials  frequently  utilized  with 
learning  and  language  disabled  students. 

(See.  P-29,  30;  testimony  of  Ms.  Tague) . 
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FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the  evidence 
presented  that  Eric  M.  is  a  student  with  special  education  needs,  as 
defined  under  state  and  federal  statutes  and  regulations.   The 
fundamental  issue  in  dispute  is  whether  Silver  Lake  or  Carroll  High 
School  can  appropriately  address  Eric's  special  education  needs,  so  as 
to  assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment. 

Based  upon  4  days  of  oral  testimony,  the  extensive  written 
documentation  introduced  into  evidence  and  a  review  of  the  applicable 
law,  I  conclude  that  Silver  Lake's  proposed  IEP  for  the  1989-90  school 
year  (P-29)  is  appropriate  to  address  Eric's  special  education  needs, 
so  as  to  assure  his  maximum  possible  educational  development  in  the 
least  restrictive  educational  environment.   I  further  conclude  that 
Carroll  High  School  is  not  an  appropriate  placement  in  which  to 
address  Eric's  special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least  restrictive  educational 
environment. 

My  analysis  follows. 


Eric  is  clearly  a  learning  disabled  student.   He  has  at  least 
average  intelligence.   He  also  has  both  visual  and  auditory  memory 
deficits,  visual  sequential  memory  deficits,  and  short  term  memory 
deficits.   Decoding  and  encoding  are  difficult  for  him.   Based  upon 
standardized  testing  instruments  administered  to  Eric  late  in  his  8th 
grade  year  he  functioned  approximately  3  years  below  grade  level  in 
reading,  4  years  below  grade  level  in  spelling  and  2  years  below  grade 
level  in  math,  although  teachers  report  he  reads  closer  to  grade  level 
in  classroom  situations.   On  receptive  and  expressive  language  testing 
Eric  tested  in  the  average  to  above  average  range  (except  short  term 
auditory  memory  for  sentences  which  was  low  average) .   On  written 
language  testing  Eric  scored  in  the  low  average  range.   (See,  P-5,  7, 
8,  9,  10,  11,  12;  S-3,  4,  5,  6,  7;  testimony  of  Ms.  Tague ;  Ms.  Anti) . 

However,  it  must  be  emphasized  that  Eric  demonstrated  overall 
steady,  albeit  slow,  progress  within  the  Pembroke/Silver  Lake  schools 
from  grades  1  through  8.   His  reading  progressed  to  almost  a  6th  grade 
level;  spelling  to  a  4th  grade  level;  and  math  to  a  high  6th  -  low  7th 
grade  level.   (See.  PROFILE  OF  STUDENT,  above;  see  also  testimony  of 
Ms.  Tague;  Dr.  Indrisano) .   Given  Eric's  learning  disabilities,  it  is 
not  unexpected  that  he  would  achieve  academic  growth  but  at  a  slower 
pace  than  if  he  had  no  learning  disabilities. 

Further,  based  upon  Eric's  Scholastic  Aptitude  Clusters  on  the 
Woodcock-Johnson  Psychoeducational  Battery,  administered  to  Eric  late 
in  8th  grade  by  the  school  psychologist,  Eric's  expected  scores  in 
various  academic  areas  would  be  as  follows  (P-12) : 
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Reading  Aptitude  Cluster  Score  507  -  Expected  Grade  Score  6. 4 

Math  Aptitude  Cluster  Score  515  -  Expected  Grade  Score  7 . 8 

Written  Language  Aptitude  Cluster  Score  518  -  Expected  Grade 
Score  6. 8 

Knowledge  Aptitude  Cluster  Score  513  -  Expected  Grade  Score  6. 3 

These  expected  grade  scores,  as  projected  on  the  Woodcock- Johnson 
Psychoeducational  Battery,  are  quite  close  to  the  actual  levels  Eric 
attained  on  standardized  achievement  and  written  language  tests 
administered  during  that  same  time  period. 

Further  still,  it  must  be  noted  that  Eric's  reading,  language, 
math  and  spelling  levels  were  achieved  under  IEP's  which  provided  only 
one  period  per  day  of  special  education  services  with  the  remainder  of 
Eric's  time  spent  in  regular  education  classes.   The  testimony  and 
documentation  indicate  that  Eric  has  many  strengths  and  derives  many 
benefits  from  being  mainstreamed  into  regular  education  classes  at 
Silver  Lake.   Eric  has  good  common  sense,  good  intuitive  methods  and  a 
good  ability  to  understand  and  to  associate  concepts.   Eric  interacts 
well  with  others,  both  students  and  teachers.   He  communicates  well 
orally.   He  feels  comfortable  in  group  settings,  where  he  can  see, 
hear  and  discuss  materials  presented.   He  has  never  been  a  discipline 
or  behavior  problem  and  attends  school  regularly.   He  generally  likes 
school  at  Silver  Lake,  has  lots  of  friends  there,  and  likes  to 
socialize.   He  is  athletic.   Although  it  is  written  into  his  IEP  that 
teachers  are  not  to  call  on  Eric  to  read  orally,  Eric  volunteered  to 
read  in  his  9th  grade  English  class  at  Silver  Lake  and  contributed  to 
class  discussions.   (See,  testimony  of  Ms.  Tague;  Ms.  Anti;  Mr.  M. ; 
Eric;  P-29) .   The  testimony  also  indicates  that  Eric  is  not  externally 
distracted  by  environmental  factors  and  works  equally  well  in  1:1, 
small  group  and  larger  group  settings.   (See,  testimony  of  Ms.  Tague; 
Dr.  Indrisano;  Ms.  Anti) . 

Finally,  I  note  that  Eric  was  able  to  achieve  and  progress  in 
basic  level  regular  education  subjects.   Eric's  final  grades  in  his 
academic  subjects  for  his  7th  grade  year  reveal  3  subjects  in  which 
Eric  attained  grades  in  the  B  range  and  3  subjects  in  which  Eric 
received  grades  in  the  C  range.   Eric's  final  grades  in  his  academic 
subjects  for  his  8th  grade  year  reveal  2  subjects  in  the  B  range,  3 
subjects  in  the  C  range  and  1  subject  in  the  D  range.   (See  S-13) .   It 
must  be  remembered  that  Eric's  8th  grade  grades  were  attained  despite 
a  50%  reduction  in  his  special  education  services,  approximately 
halfway  through  his  8th  grade  year.   (See,  STATEMENT/HISTORY  OF  THE 
CASE,  above).   For  Eric's  2  terms  at  SLRHS,  during  his  9th  grade  year 
before  his  removal  to  CHS,  again  with  reduced  special  education 
services  of  1  period  every  other  day,  Eric's  grades  averaged  in  the  C 
range  for  English,  social  studies,  math  and  graphics,  B  range  for 
earth  science  and  A  range  for  health.  (See  S-18) . 
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Based  upon  the  above,  I  do  not  find  Eric  to  be  a  student  who 
requires  removal  from  a  public  school  setting  and  placement  in  a 
private  day  school  total  special  education  placement,  where  he  would 
attend  all  classes  with  other  special  education  students.   Eric  has 
achieved  and  progressed  in  his  Silver  Lake  placements  where  he  has 
benefitted  from  both  his  special  education  services  and  integration 
into  regular  education  classes.   I  note  Dr.  Indrisano's  testimony  that 
the  strategies  and  recommendations  made  at  the  Center  for  the 
Assessment  and  Design  of  Learning  at  Boston  University's  School  of 
Education  (P-18)  are  designed  so  that  they  can  be  implemented  by 
teachers  within  regular  classroom  settings. 

I  place  substantial  weight  upon  the  testimony  of  Ms.  Tague  who 
has  two  masters  degrees,  one  in  special  education  and  one  in  elementary 
education;  who  is  certified  in  moderate  special  needs,  generic  special 
needs,  and  elementary  education;  and  has  4  years  experience  teaching 
regular  education  and  7  years  experience  teaching  special  education. 
Ms.  Tague  was  Eric's  special  education  teacher  for  all  of  his  7th  and 
8th  grade  years,  seeing  him  for  1  period  daily  for  all  of  his  7th 
grade  year  and  the  first  half  of  his  8th  grade  year  and  1  period  every 
other  day  for  the  remainder  of  his  8th  grade  year.   During  7th  grade, 
the  student  to  teacher  ratio  in  her  class  with  Eric  was  never  more  than 
4:1.   During  the  first  half  of  Eric's  8th  grade  year,  she  saw  Eric  on 
a  1:1  basis  and  then  on  a  3:1  basis  until  the  end  of  that  school  year. 
Ms.  Tague  served  as  Eric's  liaison  during  his  7th  and  8th  grade  years 
and  was  the  contact  person  for  his  regular  education  teachers.   Ms. 
Tague  performed  the  academic  achievement  testing  and  written  language 
testing  of  Eric  over  this  time  period  and  was  a  principal  author  of 
his  8th  and  9th  grade  IEPs.   (See,  testimony  of  Ms.  Tague;  P-27,  29). 
Ms.  Tague  is  the  only  witness  to  have  taught  Eric  on  a  day  to  day 
basis  and  performed  standardized  evaluations  of  his  performance  over 
that  same  time  period.   Therefore,  Ms.  Tague  is  in  a  unique  position 
to  perceive  Eric's  progress  over  his  7th  and  8th  grade  years  both  in 
terms  of  standardized  testing  instruments  and  day  to  day  classroom 
instruction  over  an  extended  time  period.   Based  upon  her  testing  and 
knowledge/ observation  of  Eric  during  his  7th  and  8th  grade  years  Ms. 
Tague  testified  that  Eric  progressed  during  his  7th  and  8th  grade 
years;  that  Eric  benefitted  from  his  special  education  services,  but 
not  to  the  extent  he  could  have,  because  he  did  not  buy  into  the 
resource  room  or  his  need  to  be  there;  that  Eric  benefitted  from  being 
mainstreamed  into  regular  education  subjects  and  being  integrated  with 
his  peers;  and  that  Silver  Lake's  proposed  IEP  was  appropriate  to 
address  his  special  education  needs.   Based  upon  her  testimony,  Ms. 
Tague  presented  as  a  capable,  skillful  special  education  teacher  and  I 
found  her  testimony  to  be  credible  and  persuasive.   I  also  note  that 
Ms.  Tague  is  trained  in  the  Orton-Gillingham  methodology  and  utilized 
the  Orton-Gillingham  approach  with  Eric  approximately  50%  of  the  time 
with  Eric  in  the  resource  room.   The  Orton-Gillingham  methodology  is 
also  utilized  at  CHS. 

II. 

As  detailed  under  SCHOOL'S  PROPOSED  PLACEMENT  above,  Silver 
Lake's  proposed  IEP  would  provide  Eric  with  7  1/2  hours  per  week  of 
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special  education  services  or  2  periods  per  day  in  the  resource  room  - 
1  period  per  day  to  help  remediate  his  specific  areas  of  deficit  and  1 
period  per  day  to  assist  him  in  his  regular  education  subjects.   The 
proposed  IEP  provides  double  the  level  of  special  education  services 
than  most  of  Eric's  prior  IEPs  and  4  times  the  level  of  special 
education  services  that  Eric  has  functioned  under  for  nearly  the  last 
year  he  was  at  Silver  Lake.   Many  of  the  methodologies  and  materials 
to  be  utilized  in  the  resource  room  are  Orton-Gillingham  materials  or 
Orton-Gillingham  related  materials.   (See,  P-29;  testimony  of  Ms. 
Tague) .   I  conclude  that  such  an  increase  in  special  education 
services  should  more  intensively  and  effectively  address  Eric's  areas 
of  disability  while,  at  the  same  time  allowing  him  to  be  integrated, 
with  special  education  support,  into  those  subjects  where  he  can 
achieve  success  within  the  mainstream  regular  education  setting. 
Such  a  situation  is  entirely  consistent  with  the  mandates  of  state 
and  federal  special  education  law,  which  require  that  a  special 
education  student  shall  be  educated  in  a  program  as  close  to  the 
regular  education  program  as  possible,  consistent  with  his  special 
education  needs.   Given  Eric's  past  progress  in  regular  education 
classes  with  half  the  level  of  special  education  services  as  are 
currently  proposed,  I  find  no  basis  to  conclude  that  he  will  be 
unable  to  progress  with  double  the  level  of  special  education 
services,  nor  that  such  a  program  would  be  too  fragmented  for  Eric. 

Eric's  special  education  services  were  reduced  in  February  of  his 
8th  grade  year  from  1  special  education  period  daily  to  1  period  every 
other  day.   It  is  unclear  whether  this  was  Silver  Lake-initiated  or 
Parent-initiated,  but  this  reduction  was  consensually  done  for  the 
reasons  articulated  in  STATEMENT/HISTORY  OF  THE  CASE,  above.  (See, 
also  testimony  of  Mr.  M. ,  Mrs.  M. ,  Ms.  Tague,  Eric).   What  is  clear  is 
that  such  reduction  in  special  education  services  resulted  in  less 
services  than  Eric  had  previously  received,  was  less  than  was 
recommended  by  Silver  Lake,  and  that  Silver  Lake  viewed  this 
reduction  in  services  as  a  trial  period,  until  the  next  re-evaluation 
and  new  IEP  which  took  place  several  months  later.   (See,  P-27; 
testimony  of  Mrs.  M.).   The  1989-90  IEP  (P-29)  currently  in  dispute, 
proposed  in  late  April  1989,  called  for  a  doubling  of  Eric's  special 
education  services  to  2  periods  per  day,  rather  than  the  1  period 
daily  of  past  IEPs  or  the  then  existing  1  period  every  other  day. 
Yet  Parents  refused  to  allow  implementation  of  the  increased  level  of 
special  education  services,  when  first  proposed  in  April  1989  until 
late  January  1990,  when  Eric  was  removed  to  CHS,  despite  the  IEP's 
proposal  for  increased  special  education  services,  and  despite  the 
request  of  Eric's  9th  grade  special  education  teacher,  Ms.  Threllfall, 
to  Parents  to  increase  Eric's  level  of  special  education  services. 
(See,  testimony  of  Mr.  M.).*   Thus,  Eric  spent  almost  a  full  school 


*If,  as  was  stated  in  testimony,  that  Eric's  special  education  time 
was  reduced  because  there  was  a  personality  problem  between  Eric  and 
Ms.  Tague  and  Eric  desired  another  teacher,  that  fact  was  never 
brought  to  Ms.  Tague's  attention.   (See,  testimony  Mrs.  M. ;  Eric). 
Further,  in  September  1989,  Eric's  9th  grade  year,  he  moved  from  the 
junior  high  school  to  SLRHS  -  Pembroke  Campus  where  he  had  a  new 
special  education  teacher,  Ms.  Threlfall,  so  no  basis  then  existed  for 
refusing  to  increase  his  special  education  services. 


V/-3J? 


-13- 


year  (February  1989  to  the  end  of  January  1990)  functioning  under  an 
IEP  which  was  deemed  inappropriate  by  both  sides. 

While  the  student  is  entitled  to  remain  in  his  last  agreed  upon 
placement  pending  appeal,  there  is  nothing  which  precludes  Parents 
from  accepting  an  increased  level  of  special  education  services,  even 
if  they  believe  such  a  level  of  services  are  still  not  sufficient  to 
address  the  child's  special  education  needs,  pending  a  resolution  of 
any  Parent/School  dispute.   Indeed,  the  option  for  Parents  to  reject 
portions  of  the  IEP  while  accepting  other  portions  of  the  IEP,  those 
portions  accepted  to  be  implemented  immediately,  is  provided  on  the 
IEP  under  OPTION  CHOICES  (See  P-29) .   Parents  chose  instead  to  reject 
the  IEP  in  full,  thereby  freezing  Eric  into  his  existing  level  of 
services.   I  find  it  inconsistent  for  Parents  to  argue  that  Silver 
Lake  has  not  done  enough  to  address  Eric's  special  education  needs; 
that  he  requires  more  services  than  the  proposed  Silver  Lake  IEP 
offers;  and  that  their  private  testing  demonstrates  that  he  has  not 
progressed  from  March  1989  to  January  1990;  while  at  the  same  time 
prohibiting  Silver  Lake  from  implementing  an  increased  level  of 
special  education  services,  thereby  forcing  Eric  to  continue  to 
function  under  an  IEP  that  provided  only  1/4  the  level  of  special 
education  services  that  Silver  Lake  deemed  appropriate  for  Eric.   I 
find  it  incongruous  for  Parents  to  argue  that  Eric  requires  the 
restrictiveness  of  a  502.5  private  day  school  setting  to  address  his 
special  education  needs,  while  not  allowing  Silver  Lake  to  implement 
an  expanded  level  of  servics  within  its  public  school  placement  and 
forcing  Eric  to  function  for  almost  one  year  under  a  program  where  he 
received  only  1  period  of  special  education  services  every  other  day. 
While  Eric's  scores  on  standardized  testing  may  not  have  increased  and 
may  have  "plateaued"  from  March  1989  to  January  1990  after  having 
overall  steadily,  albeit  slowly,  increased  over  previous  years, 
Parents  must  bear  a  major  portion  of  that  responsibility. 

III. 

I  place  little  weight  upon  the  testimony  and  testing  of  Parents' 
evaluator,  Ms.  Mack,  for  a  number  of  reasons.   First,  only  Ms.  Mack's 
testimony  and  testing  show  Eric  to  be  in  the  superior  or  very  superior 
range  of  intellectual  functioning.   Neither  the  prior  Silver  Lake 
intelligence  testing  of  Eric  done  in  1983  (S-l) ;  the  Boston 
University/Dr.  Indrisano  intelligence  testing  of  Eric  in  1985  (P-18) ; 
or  the  recent  Silver  Lake  intelligence  testing  of  Eric  (P-12;  S-6) , 
which  was  done  one  month  after  the  Mack  intelligence  testing  via  a 
different  testing  instrument  and  before  receiving  Ms.  Mack's  results; 
support  Ms.  Mack's  results.   (See  PROFILE  OF  STUDENT,  above).   The 
Boston  University  and  Silver  Lake  assessments  have  repeatedly  found 
Eric  to  function  within  the  average  range  of  intelligence.   I  note  Dr. 
Indrisano 's  testimony  regarding  intelligence  testing  that  one  would 
expect  consistency  of  results  over  the  years,  unless  there  had  been  a 
dramatic  change  in  the  student's  life.   Dr.  Intrisano  testified  that 
such  a  change  in  scores  as  delineated  above  is  statistically 
significant,  i.e.  a  difference  which  is  attributable  to  something  other 
than  chance,  such  as  the  nature  or  quality  of  the  test  administration 
or  the  degree  to  which  the  person  being  tested  is,  at  that  point,  in  a 
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state  of  calm  and  free  from  inhibiting  problems  that  could  affect  test 
results. 

Second,  intelligence  testing  measures  potential  for  learning, 
rather  than  the  outcome  of  instruction  over  a  time  period,  whereas 
achievement  testing  measures  achievement  as  a  result  of  academic 
instruction  over  a  given  period  of  time.   (See  testimony  of  Dr. 
Intrisano) .   By  definition,  a  learning  disabled  student  has  at  least 
average  intelligence,  but  has  learning  problems  which  affect  actual 
performance  and  achievement.   A  gap  between  intelligence  scores  and 
achievement  scores  is  very  freguently  seen  in  students  who  have 
learning  disabilities.   Ms.  Mack's  achievement  testing  consistently 
shows  Eric's  reading  and  written  language  achievement  at  a  lower 
level  than  does  Silver  Lake's  achievement  testing.   (See  PROFILE  OF 
STUDENT,  above) .   When  you  combine  the  Mack  intelligence  and 
achievement  testing  of  Eric,  a  picture  is  presented  of  a  student  with 
superior  intelligence,  but  very  low  achievement  showing  an  enormous 
gap  between  Eric's  intellectual  abilities  and  actual  achievement.   The 
Silver  Lake  and  Boston  University  testing  found  Eric's  intelligence  to 
be  only  within  the  average  range  and  his  achievement  at  a  higher 
comparable  level  than  Ms.  Mack.   Thus,  while  the  Silver  Lake  and 
Boston  University  testing  also  shows  a  gap  between  Eric's  intelligence 
and  achievement,  that  gap  is  substantially  narrower  than  the  gap 
perceived  by  Ms.  Mack. 

Given  that  the  Silver  Lake  intelligence  and  achievement  testing 
has  been  administered  to  Eric  over  an  extensive  period  of  time;  given 
that  the  Silver  Lake  intelligence  levels  and  achievement  levels  of 
Eric  has  been  essentially  validated  by  the  Boston  University  testing; 
and  given  that  the  Boston  University  testing  was  administered 
independently  at  a  point  in  time  well  removed  from  the  appeals 
process;  I  conclude  that  the  Silver  Lake  and  Boston  University 
evaluations  are  the  more  accurate  representations  of  Eric's 
intellectual  abilities  and  achievement  levels. 

Third,  as  referenced  above,  between  Ms.  Mack's  first  evaluation 
of  Eric  in  March  1989  (P-20)  and  her  second  evaluation  of  Eric  in 
January  1990  (P-43) ,  Eric  was  receiving  only  1  period  of  special 
education  services  every  other  day,  which  both  sides  acknowledge  was 
inadequate.   Therefore,  when  the  Mack  testing/testimony  indicate  no 
progress  on  achievement  testing  between  March  1989  and  January  1990, 
this  is  no  major  surprise.   Nor  can  such  testing  be  used  to  show  that 
a  proposed  IEP  with  4  times  this  level  of  services  would  be 
inappropriate  to  address  Eric's  special  education  needs. 

Fourth,  the  second  Mack  evaluation  was  done  just  days  prior  to 
the  commencement  of  this  hearing  in  January  1990  and  2  weeks  prior  to 
Eric's  unilateral  placement  at  CHS.   Further,  such  evaluation  was  not 
produced  until  the  third  day  of  hearing  on  March  20,  1990  when  Ms. 
Mack  testified  or  over  2  months  after  such  evaluation  had  taken  place. 
A  reasonable  inference  can  be  drawn  that  this  second  evaluation  was 
done  for  the  purpose  of  this  hearing  and  was  designed  to  be  self- 
serving  towards  Parents'  position. 
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Fifth,  Ms.  Mack  has  no  teaching  certifications  or  experience 
in  either  special  education  or  regular  education.   Nor  is  she  a 
certified  or  licensed  speech-language  pathologist.   (See ,  testimony  of 
Ms.  Mack.) 

Finally,  I  find  Ms.  Mack's  changing  recommendations  as  to 
placement  for  Eric  to  be  problematic.   Ms.  Mack  testified  that  she 
knows  both  the  Carroll  and  Landmark  programs  very  well  and  that  she 
has  visited  the  CHS  campus  approximately  15  times.   Ms.  Mack  testified 
that  Landmark  was  appropriate  for  Eric,  but  not  as  appropriate  as 
Carroll  for  reading,  writing  and  spelling  and  that  she  has  followed 
other  students  at  Carroll  over  long  periods  of  time.   However,  her 
original  recommendation  (P-20)  was  for  a  residential  placement. 
Landmark  has  a  502.6  residential  program.   Carroll  has  only  a  502.5 
day  school  program. 

IV. 

I  conclude  that  CHS  is  not  an  appropriate  placement  in  which  to 
address  Eric's  special  education  needs,  so  as  to  assure  his  maximum 
possible  educational  development  in  the  least  restrictive  educational 
environment  for  several  reasons.   First,  pursuant  to  603  CMR  28.00 
Para.  502.5,  a  private  day  school  program  can  be  ordered  only  where 
the  nature  and  severity  of  the  special  need  is  such  that  education  in 
a  less  restrictive  prototype  with  the  use  of  supplementary  aids  and 
services  cannot  be  achieved  satisfactorily.   Given  my  findings  and 
conclusions  above,  such  is  not  the  situation  with  Eric. 

Second,  3  out  of  4  of  Eric's  proposed  academic  teachers  at  CHS, 
who  would  be  teaching  him  4  out  of  his  5  academic  subjects  - 
composition,  literature,  earth  science  and  health  -  have  no  special 
education  certification.   Further,  the  proposed  teacher  in  the  crucial 
subjects  of  composition  and  literature,  who  would  be  addressing  Eric's 
reading,  written  language,  spelling  and  writing  skills,  has  no  course 
work  towards  special  education  certification  and  appears  to  have  only 
recently  been  certified  in  English.   (See,  testimony  of  Mr.  Hickey; 
P-37)  . 

Finally,  603  CMR  28.00  Para.  905.2  provides  that  no  child  shall  be 
transported  for  more  than  1  hour  each  way  to  school  absent  a  special 
approval.   CHS  is  approximately  a  1  hour  15  minute  commute  from  Eric's 
home  with  no  delays  on  route.   (See,  testimony  of  Mr.  M. ) .   Given  my 
overall  findings  regarding  the  appropriateness  of  the  proposed  Silver 
Lake  program;  that  a  CHS  placement  is  overly  restrictive  for  Eric;  the 
lack  of  special  education  certification  of  proposed  academic  service 
provides  to  Eric  at  CHS;  and  the  time  necessary  to  commute  to  CHS;  I 
find  no  basis  for  ordering  a  waiver  of  the  1  hour  travel  limit. 
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ORDER 

1.  Silver  Lake's  proposed  IEP  for  the  1989-90  school  year  is 
appropriate  to  address  Eric  M.'s  special  education  needs  so 
as  to  assure  his  maximum  possible  educational  development  in 
the  least  restrictive  educational  environment. 

2.  Silver  Lake  has  no  financial  responsibility  for  Eric's 
private  school  placement  at  Carroll  High  School  from  January 
29,  1990,  until  the  end  of  the  1989-90  school  year. 

By  the  Hearing  Officer: 
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IN  RE:   YVES  V 


BSEA  #90-0371 


DECISION 


This  decision  is  written  pursuant  to  20  U.S.C.  1401  et  seq,  29  U.S.C. 
794,  M.G.L.  chs .  30A,  71B,  and  the  Regulations  promulgated  thereunder. 

A  hearing  in  the  above-noted  matter  was  convened  on  March  13,  1990  in 
Boston,  MA.  before  Reece  Erlichman,  Hearing  Officer.   The  following  persons 
were  in  attendance: 


Ollie  V. 
Sheila  Deppner 
Gwendolyn  Clark 

J.  Robert  McLaughlin 


Marien  Evans 


-Parent 
-Advocate 
-Program  Advisor, 

Boston  Public  Schools 
-Manager , Contracted 

Educational  Services, 

Boston  Public  Schools 
-Attorney,  Boston  Public  Schools 


ISSUE  PRESENTED 

Is  Boston  Public  Schools  (hereafter  B.P.S.)  responsible  for  costs 
incurred  by  parent  as  the  result  of  an  independent  evaluation  which  Yves 
underwent  at  Massachusetts  General  Hospital  (M.G.H.)  in  1 988  ?   [Note:  The 
parties  have  stipulated  that  parents'  liability  in  this  matter  has  been 
adjudged  in  the  amount  of  $601.25.] 

STATEMENT  OF  THE  EVIDENCE 

1.   Mrs.  V.,  Yves'  mother,  testified  regarding  the  events  which  culminated  in 
her  securing  an  independent  evaluation  for  her  son  at  M.G.H. ,  her  dealings 
with  B.P.S.  as  related  to  such  evaluation,  and  the  protracted  history  of 
attempts  to  secure  payment  for  same. 

Mother  testified  that  at  a  TEAM  meeting  held  in  December  1987,  it  was 
initially  recommended  that  Yves  be  placed  in  a  substantially  separate  (502.4 
prototype)  learning  disabilities  class.   However,  in  order  to  accommodate 
parents'  wish  not  to  remove  him  from  his  then  current  parochial  school 
placement, a  502.3  prototype  program  was  proposed,  involving  delivery  of 
special  services  via  the  resource  room.   Upon  receipt  of  the  written  IEP* 
reflecting  this  program  parents  opted  to  postpone  their  decision  until  an 
independent  evaluation  was  completed,  and  they  indicated  this  intention  by 
signing  the  IEP  in  the  area  designating  such  option  on  January  16,  1988  (  see 
Exh  P-3). 


*Parent  testified  that  she  did  not  recall  receiving  accompanying  information, 
Exh.  J-5,  which  B.P.S.  alleges  was  mailed  with  the  IEP. 
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Mrs.  V.  testified  that  it  was  her  understanding  that  by  doing  so  she   was  t:..: 
informing  B.P.S.  of  her  request  for  an  independent  evaluation  at  schoo± 
committee  expense,  rather  than  merely  putting  the  school  committee  or.  notice 
that  she  intended  to  pursue  an  evaluation  on  an  unspecified  funding  basis. 
She  then  returned  the  IEP,  by  mail,  to  B.P.S. 

Parent  attested  to  a  telephone  call  from  Ms.  Clark  who  was  then  the  ETL 
responsible  for  Yves'  case,  in  which  Ms.  Clark  acknowledged  receipt  of  the  IEP 
delineating  parents'  intention  to  pursue  an  independent  evaluation.   Ms.  Clark 
then  asked  mother  where  she  wanted  to  have  the  testing  done,  to  which  mother 
responded  M.G.H.   According  to  this  witness,  Ms.  Clark  did  not  then  pursue  the 
issue  of  funding  for  the  evaluation,  nor  did  parent  either  offer  to  access  her 
Blue  Cross/Blue  Shield  insurance  or  indicate  that  she  intended  that  this  be  a 
private  evaluation  secured  at  private  expense.   Given  then  that  Ms.  Clark  did 
not  furnish  any  additional  information  regarding  procedures  to  be  followed, 
options  available,  etc.,  parent  proceeded  to  arrange  for  and  secure  the  M.G.H. 
evaluation.   Said  evaluation  was  completed  in  March  1988. 

Mrs.  V.  testified  that  when  she  took  Yves  to  M.G.H.  she  dealt  with 
outpatient  admitting  staff,   informed  them  that  the  testing  to  be  done  was  by 
way  of  an  independent  evaluation,  and  moreover  thought  she  stated  that  B.P.S. 
should  be  billed.   As  further  evidence  of  the  fact  that  she  did  not 
communicate  the  intent  to  use  her  insurance  coverage,  Mrs.  V.  noted  that  Blue 
Cross/Blue  Shield  was  never  billed  by  M.G.H.  for  this  evaluation. 

Upon  receipt  of  the  results  of  M.G.H.  testing  (Exh.  J-3)  parent  contacted 
B.P.S.  in  order  to  set  up  a  meeting  to  consider  same  (Exh  J-4),  and  secured 
the  services  of  an  advocate  to  accompany  her  to  such  meeting.   A  June  24,  1988 
TEAM  meeting  was  held,  and  a  resultant  IEP  generated,  calling  for  Yves' 
placement  in  a  502.4  class  at  the  Greenwood  School.   (Exh.  P-4)  Mrs.  V. 
testified  that  she  accepted  said  IEP,  adding  that  the  information  gleaned  from 
the  M.G.H.  evaluation  made  her  feel  more  informed  and  comfortable  about  so 
doing. 

This  witness  stated  that  when  she  was  billed  by  M.G.H.  for  services 
rendered  (Exh  P-2,  S-1),  she  contacted  her  advocate  in  order  to  ascertain  the 
process  for  securing  payment  from  B.P.S.   She  was  then  advised  to  present  a 
copy  of  the  bill  to  Mr.  McLaughlin.   This  was  done,  however,  B.P.S.  declined 
to  cover  the  costs.   Mother  testified  that  since  that  time  she  has  (a)been 
dunned  for  the  costs;  (b)  summoned  to  Small  Claims  Court;  and  (c)  had  an  order 
entered  against  her  in  the  amount  of  $601.25,  which  must  be  satisfied  no  later 
than  April  5,  1990. 

As  per  Mrs.  V,  at  the  time  of  the  M.G.H.  evaluation  she  did  in  fact  have 
medical  insurance,  which  insurance  she  accessed  both  before  (and  since)  with 
regard  to  services  for  Yves.   The  only  reason  she  did  not  use  it  for  the 
services  here  in  question  was  that  she  had  been  informed  of  a  school  system's 
responsibility  for  the  costs  of  an  independent  evaluation.   She  further  stated 
that  when  she  learned  her  unpaid  bill  had  been  turned  over  to  a  collection 
agency,  she  attempted,  retroactively,  to  have  her  insurance  carrier  cover  the 
costs,  however  she  was  not  successful  in  this  attempt. 
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2.  Gwendolyn  Clark,  Program  Advisor,  B.P.S.,  was  the  E7^  (at  the  ;_:•_.. 
School)  responsible  for  Yves'  case  at  all  times  relevant  to  the  controversy  in 
the  instant  matter.   Ms.  Clark  testified  that  Yves  underwent  a  full  evaluation 
(this  did  not  include  a  neurological)  and  confirmed  parent's  testimony  with 
regard  to  the  compromise  nature  of  the  502.3  prototype  1EP  generated,  as  a 
result  of  the  December  1987  TEAM  meeting.   She  further  testified  that  such  IEP 
was  mailed  to  parents  along  with  accompanying  documents  ("Notice  of  Completion 
of  Evaluation",  Chapter  766  Regs,  on  the  Appeals  Process,  see  Exh.  J-5*).   Ms. 
Clark  stated  that  she  called  Mrs.  V.  after  receiving  the  IEP,  indicating  her 
intent  to  pursue  an  independent  evaluation,  and  that  she  was  informed  by 
parent  of  her  decision  to  utilize  M.G.H.   She  then  asked  Mrs.  V.  if  she  was 
going  to  access  her  insurance,  and  parent  responded  yes.   When  questioned  by 
the  hearing  officer  as  to  further  details  of  this  conversation,  Ms.  Clark 
candidly  acknowledged  that  she  did  not  then  discuss  with  parent  her 
understanding  of  other  options  (eg.,  that  the  decision  to  use  insurance  was 
purely  voluntary  and  that  she  could  elect  to  have  B.P.S.  pay  the  costs).   And. 
when  re-called  by  the  hearing  officer,  Ms.  Clark  again  quite  candidly  stated 
she  could  not  oe  wholly  certain,  as  to  whether  parent  affirmatively  indicated 
she  was  going  to  use  her  insurance  prior  to  being  questioned  as  to  same,  or 
whether  Ms.  Clark  inquired  regarding  the  insurance,  and  parent  tnen  responded 
in  the  affirmative.   In  any  event,  this  witness  testified  as  to  her  clear 
recollection  of  the  bottom  line  of  the  conversation,  that  is,  that  parent  was 
going  to  take  Yves  to  M.G.H.  for  testing  and  access  her  insurance.   In  order 
to  substantiate  the  accurracy  of  her  recollection,  Ms.  Clark  explained  that 
had  parent  indicated  she  wanted  B.P.S.  to  pay  for  the  evaluation,  she  would 
have  been  informed  of  the  necessity  of  furnishing  additional  information 
(i.e.,  through  completion  of  an  "ET-12"  form,  Exh  S-3),  which  form  would  then 
have  been  submitted  by  the  ETL  to  Mr.  McLaughlin,  triggering  a  letter-of- 
intent  from  B.P.S.  to  the  evaluator.   In  this  case,  such  process  was  never 
followed.   Moreover,  B.P.S.  was  never  directly  billed  by  M.G.H.,  nor  was  the 
evaluation  report  sent  directly  to  B.P.S.  (rather  it  was  furnished  to  B.P.S. 
by  the  parent . ) 

3.  Mary  Matthews,  secretary,  B.P.S.,  was  Ms.  'lark's  secretary  at  the  time 
Yves  was  referred  for  his  initial  evaluation.  As  such,  she  was  the  person  who 
accepted  such  referral  from  Mr.  V.  and  provided  him  a  copy  of  "Steps  in  the 
766  Evaluation  Process"  (J-6).  Ms.  Matthews  testified  that  she  was  informed  by 
Ms.  Clark  that  parent  indicated  her  insurance  would  pay  for  the  costs  of  the 
independent  evaluation. 


*This,  in  addition  to  Exh  J-6  which  was  furnished  parent  at  the  time  of 
referral,  comprises  the  information  provided  parents  by  B.P.S.  on  independent 
evaluations . 
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U.        Robert  McLaughlin,  Manager,  Contracted  Educational  Services,  3.P.S.. 
testified  that  in  response  to  a  communication  from  Mrs.  V.  seeking  retroactive 
payment  from  his  office  for  the  1 988  M.G.H.  evaluation,  he  contacted  Ms.  Clark 
for  additional  information  on  this  case.   Based  upon  her  January  27,  19o9 
memorandum  to  him  (Exh  J-2),  he  authored  a  January  31,  1 989  letter  to  Mrs.  V. 
indicating  that  B.P.S.  would  not  bear  any  responsibility  for  payment  in  this 
matter  and  setting  forth  the  reasons  for  this  determination.  (Exh  J-1). 

Mr  McLaughlin  testified  that  the  procedure  utilized  by  B.P.S.  with  regard 
to  independent  evaluations  at  school  expense  entails  completion  of  an  ET-12 
form,  which  is  then  forwarded  to  his  office  by  the  ETL,  triggering  a  letter  of 
intent  to  the  assessing  agency,  indicating  (in  part)  that  a  copy  of  the  report 
and  bill  should  be  sent  to  B.P.S.  As  per  this  witness,  such  process  was  never 
followed  in  the  instant  case  and  his  office  was  never  directly  contacted  by 
M.G.H. ,  regarding  an  independent  evaluation  for  Yves  V. 

FINDINGS  AND  CONCLUSIONS 

It  is  my  determination,  based  upon  a  preponderance  of  the  evidence 
presented,  that  Boston  Public  Schools  is  financially  responsible  for  costs 
incurred  by  Mr.  and  Mrs.  V.  in  securing  a  1988  independent  evaluation  for  Yves 
at  M.G.H.  B.P.S.  shall,  therefore,  forthwith  tender  payment  for  same  in  the 
amount  of  $580.00  (representing  the  actual  cost  of  the  evaluation).   My 
reasoning  follows. 

It  is  undisputed  by  the  parties  and  confirmed  by  the  record  that  the 
parents  in  this  matter  sought  to  postpone  decision  on  their  son's  IEP,  pending 
the  results  of  an  independent  evaluation.   It  is  further  clear  that  they 
notified  B.P.S,  in  writing,  of  their  intention  to  obtain  an  independent 
evaluation  by  signing  the  IEP  in  the  area  designating  same  and  returning  it  to 
B.P.S.,  well  within  the  requisite  thirty  day  period  (Exh.  P-3;  J-5).   As  such, 
parents  actions,  herein,  complied  with  the  directives  articulated  in  the 
"Notice  of  Completion  of  Evaluation"  document,  Exh  J-5  (which  document,  as  per 
B.P.S.  witnesses,  accompanied*  the  IEP)  and  further,  with  the  process  outlined 
in  "Steps  in  the  766  Evaluation  Process",  furnisheG  parent  in  hand  at  the  time 
of  referral  (Exh  J-6).   That  these  two  documents  comprise  the  totality  of 
written  information  furnished  parents  in  this  matter,  with  regard  to  the 
independent  evaluation  process,  is  undisputed.   (It  was  unrefuted  that  the  ET- 
12  form  was  not  sent  to  parents).   The  only  other  communication  between  the 
parties  on  this  issue,  prior  to  completion  of  the  evaluation,  was  a  telephone 
conversation  to  Mrs.  V.  initiated  by  Ms.  Clark  upon  receipt  of  the  IEP. 


*I  note  parent's  contention  that  she  did  not  receive  this  document.   However 
such  omission,  assume  arguendo  that  it  occurred,  is  not  critical  for  purposes 
of  adjudicating  the  limited  issue  before  me,  since  parents'  actions  herein 
were  nonetheless  consistent  with  the  information  contained  in  the  document. 
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The  substance  c:    this  conversation  must,  therefore,  withstand  close  .., 
as  it  was  the  vehicle  through  which  parent  should  have  been  fully,  fair] 
clearly  informed  of  her   options,  and  the  procedures  required  to  implement 
each.   Based  upon  the  evidence  before  me,  it  does  not. 

According  to  Mrs.  V's  testimony,  when  she  informed  Ms.  Clark  that  M.G.H. 
was  the  evaluation  facility  selected,  the  ETL  did  not  discuss  possible  funding 
options  or  the  procedure  required  by  B.P.S.  in  order  for  a  parent  to  secure 
school  committee  funding.   Moreover,  this  witness  testified  that  she  did  not 
recall  communicating  to  Ms.  Clark  the  intention  to  utilize  her  insurance  to 
cover  costs  of  the  independent  evaluation.   Ms.  Clark's  testimony  with  regard 
to  the  course  of  this  conversation  differs  significantly  from  Mrs.  V.'s,  it 
being  Clark's  recollection  that  parent  did  indicate  an  intent  to  access 
insurance.   The  finder  of  fact  is  thus  presented  with  an  extremely  difficult 
situation,  that  is,  the  conflicting  testimony  of  two  witnesses,  regarding  a 
conversation  which  took  place,  absent  any  corroborating  witnesses,  over  two 
years  ago.   Fortunately,  however,  the  difficult  task  of  making  a  finding  with 
regard  to  this  issue  is  mitigated  in  the  instant  case;  for  even  were  Ms. 
Clark's  recollection  of  the  conversation  to  be  accepted  in  its  entirety, 
B.P.S.  would  still  net  prevail. 

Once  a  parent  indicates  the  desire  to  pursue  an  independent  evaluation, 
the  public  school  has  an  affirmative  obligation  to  inform  that  parent  of 
school  policy  and  procedures  with  regard  to  same.   It  cannot,  as  here,  fulfill 
such  obligation  through  a  somewhat  ambiguous  telephone  conversation—a 
conversation  which,  viewed  in  its  best  light,  fails  to  inform  parent  of 
critical  information  regarding  options  and  procedures;  and  which,  viewed  in 
its  worst  light,  tacitly  encourages  the  use  of  third  party  payments  by 
questioning  parent's  intention  to  pursue  such  course  without  likewise 
inquiring  as  to  the  alternative  funding  course. 

It  is  indeed  likely,  as  articulated  in  closing  arguement,  that  at  the 
very  root  of  this  matter  lies  nothing  more  than  a  misunderstanding  born  of 
miscommunication.   However,  when  such  miscommunication  results  from  a  parent's 
lack  of  clear,  complete  information  regarding  rights  and  procedures,  the 
responsibility  for  such  misunderstanding  must  be  assigned  to  the  school 
system. 
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IN  RE:   CHRIS  E.  BSEA  #90-0604 


DECISION 

This  decision  is  issued  pursuant  to  M.G.L.  Ch.  71B,  30A,  and 
15,  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  these  statutes.  A  hearing  was  held  in  the  above 
entitled  matter  on  November  3,  1989,  at  the  Northwest  Regional 
Education  Center  in  North  Adams,  MA.  Those  present  for  all  or 
part  of  the  proceedings  were: 

Mr.  R.  -Parent 

Peter  Pannesco       -Outreach  Coordinator,  Mount 

Greylock  Regional  High  School 
Mitchell  Wittenberg   -Psychologist 
Paul  Kelly  -Former  Work  Experience 

Coordinator-Mount  Greylock 

R  •  H  .  o  . 

Lisa  Adams  -Former  Resource  Room  Teacher- 

Mount  Greylock  R.H.S. 

Beth  Singer  -Director  of  Special  Education- 

Mount  Greylock  Regional  School 
District 

Diana  Gondek         -Attorney  for  Mount  Greylock 

Lindsay  Byrne        -Hearing  Officer,  BSEA 

The  official  record  of  the  hearing  consists  of  exhibits 
submitted  jointly  by  the  parties,  labelled  S-l  through  S-9,  and 
approximately  two  hours  of  recorded  oral  testimony.  Mr.  R. 
represented  himself  at  the  hearing,  specifically  waiving  his 
right  to  have  an  attorney  or  advocate  present  on  his  behalf.  Both 
parties  made  oral  arguments  at  the  hearing.  The  school  submitted 
an  additional  written  closing  argument  on  November  14,  1989,  and 
the  record  closed  on  that  date. 

ISSUE 

Whether  the  school  is  required  to  provide  transportation  to 
the  student's  assigned,  off-campus,  work-study  site  pursuant  to 
the  student's  502.1  IEP? 

PARENT'S  POSITION 

Chris's  502.1  IEP  was  developed  as  a  result  of  a  Team 
consensus  that  Chris  required  modification  of  his  academic 
program  to  include  off-campus  work  opportunities.  Such 
opportunities  were  seen  as  direct  services  to  bolster  Chris's 
self-esteem  and  encourage  his  interest  in  academics. 
Transportation  to  the  work  site  is  necessary  for  implementation 
of  the  IEP.  Therefore  the  school  is  responsible  for  provision  of 
transportation  as  a  related  service.  (Ch.  766  Reg.  503.  and  900) 
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SCHOOL'S  POSITION 

Chris's  502.1  IEP  calls  for  monitoring  only.  Chris  receives 
no  direct  special  education  services  pursuant  to  the  IEP.  Work- 
Study  is  a  regular  education  program.  Transportation  is  not 
provided  to  any  of  the  participants  in  the  Work-Study  program. 
Transportation  is  not  necessary  to  provide  the  service, 
monitoring,  outlined  under  the  IEP.  The  school  is  net  required  to 
provide  transportation  to  a  site  other  than  a  school  building 
under  M.G.L.  Ch.  71B§8. 

SUMMARY  OF  THE  EVIDENCE 

The  operative  facts  are  not  in  dispute  and  may  be  briefly 
summarized : 

1.  Chris  is  a  16  year  old  young  man  with  a  recent  history  of  poor 
school  performance  and  attitude.  A  Team  meeting  was  held  at  the 
parents'  request  in  October,  1988.  It  resulted  in  the  development 
of  a  502.1  IEP  for  Chris.  (S-3)  The  IEP  ran  from  October,  1988, 
through  October,  1989.  It  is  being  implemented  pending  resolution 
of  the  issue  of  transportation  and  development  of  a  new  IEP.  (Mr. 
R. ;  Singer ) . 

2.  In  October,  1988,  the  Team  discussed  Chris's  deteriorating 
school  performance  and  the  types  of  services  that  might  be  useful 
for  him.  Chris  stated  that  he  would  not  accept  any  direct  special 
education  services,  so  the  Team  tried  to  design  a  regular 
education  program  to  meet  his  needs.  The  result  was  a  plan  for  a 
work-study  placement  with  monitoring  and  appropriate  scheduling 
modifications  written  as  a  502.1  IEP.  (Singer)  All  changes  made 
in  Chris's  1988-1989  academic  schedule  were  implemented  as  a 
result  of  the  Team  meeting.  (Mr.  R.) 

According  to  Dr.  Singer,  the  Special  Education  Director  and 
a  Team  participant,  Chris  was  on  the  fringe  of  failing  school.  He 
had  a  way  of  finding  free  time  that  didn't  exist,  and  of  misusing 
free  time.  Therefore  the  plan  focused  on  closing  time  gaps  and 
unsupervised  movement  between  services  and  environments.  This  was 
to  be  provided  through  the  special  education  service  of 
monitoring.  Dr.  Singer  testified  that  the  work-study  program 
itself  is  not  a  special  education  service.  The  work-study  program 
is  not  modified  in  any  way  for  Chris.  The  work-study  supervisor 
(then  Paul  Kelly)  was  assigned  to  be  Chris's  monitor.  He  was 
responsible  for  monitoring  the  time  to  and  from  the  worksite  to 
minimize  disruption  for  Chris.  (Singer) 
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3.  Under  the  heading  "student  profile"  the  IEP  states  "...It  was 
the  determination  of  the  TEAM  to  place  Chris  in  the  work  study 
program,  making  necessary  schedule  changes,  and  monitor  his 
progress."  In  the  special  education  service  delivery  grid  the 
only  type  of  service  mentioned  is  monitoring.  The  monitoring  was 
to  take  place  in  the  "regular"  setting  of  the  work-study  program. 
No  frequency  or  duration  of  the  monitoring  was  listed.  The  daily 
duration  of  the  program  is  noted  to  be  6§  hours.  Regular 
transportation  was  to  be  provided.  The  goals  and  objectives  in 
the  IEP  center  on  the  work-study  program.  (S-3) 

4.  Work-Study  is  a  regular  education  program  which  provides 
academic  credit  to  students  for  regular  participation  in 
supervised  employment.  (S-9;  Kelly;  Pannesco)  Credit  earned 
through  work  study  is  applied  toward  graduation.  Beth  regular  and 
special  education  students  participate  in  the  work-study  program. 
No  distinction  is  made  between  students  on  the  basis  of  their 
regular  or  special  education  designation.  Students  who 
participate  in  the  work-study  program  take  all  academic  classes 
in  the  morning  and  are  released  at  12:17  p.m.  The  regular  release 
time  is  approximately  2:30  p.m.  Participants  are  expected  to  work 
a  minimum  of  ten  hours  per  week  on  at  least  three  afternoons  per 
week.  All  work  study  sites  are  off-campus.  None  is  within  walking 
distance  or  on  a  public  transit  route.  The  school  does  not 
provide,  nor  does  it  officially  arrange,  transportation  for 
participants  to  their  work  sites.  Often  the  work-study  supervisor 
will  arrange  informal  car  pools  of  students  traveling  in  similar 
directions.  (Kelly;  Pannesco) 

5.  Chris  has  participated  in  the  work-study  program  pursuant  to 
this  IEP  from  November,  1988,  through  the  present.  His  first  two 
work  placements  were  unsuccessful  due  to  employer-employee 
frictions  resulting  from  Chris'  work  attitudes.  Chris's  third 
work  placement  at  the  Lanesborough  Pizza  House  has  been  very 
successful.  He  has  been  able  to  build  a  strong  relationship  with 
his  employer,  steady  work  habits  and  vocational  skills.  The  type 
of  work  does  not  draw  on  Chris's  greatest  vocational  strengths, 
but  the  work  setting  and  environment  have  helped  him  to  master 
appropriate  work  roles  and  attitudes  which  can  be  transferred  to 
other  sites.  (Kelly;  Mr.  R.)  His  successes  at  the  work  site  have 
bolstered  Chris's  self-esteem  and  have  formed  the  most  positive 
element  of  Chris'  school  experience.  (Mr.  R. ;  Kelly;  Pannesco; 
Singer.)  Chris  currently  works  30-35  hours  per  week  at  his  work 
study  site.  He  does  not  work  Thursdays.  On  Mondays,  Wednesdays 
and  Fridays  he  rides  to  work  courtesy  of  another  student.  On 
Tuesdays  Chris  can  take  regular  student  transportation  to  his 
work  site,  but  not  until  the  end  of  the  regular  school  -day  at 
approximately  2:30  p.m. 
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FINDINGS  AND  CONCLUSIONS 

There  is  no  dispute  that  Chris  E.  is  a  student  with  special 
learning  needs  as  defined  by  M.G.L.  Ch.  71B  and  20  U.S.C.  1401  et 
seq.  and  thus  is  entitled  to  receive  a  free,  appropriate  public 
education.  The  issue  presented  here  is  whether  Mount  Greylock 
Regional  School  District  is  obliged  to  provide  transportation  to 
Chris  E.'s  work  study  site  pursuant  to  the  502.1  Individualized 
Education  Plan  developed  for  him?  After  careful  consideration  of 
all  the  evidence  presented  in  this  matter  and  of  the  arguments  of 
both  parties,  it  is  my  determination  that  transportation  must  be 
provided  as  a  related  service  under  Chris  E.'s  IEP. 

Mount  Greylock  argued  that  under  M.G.L.  Ch .  71B§8  it  may 
provide  transportation  only  to  and  from  "school"  and  thus  cannot 
be  held  to  provide  transportation  to  a  site  other  than  a  school 
building.  Such  a  narrow  reading  of  the  statute  cannot  be 
countenanced.  In  the  context  of  special  education,  where 
necessary  educational  services  may  be  housed  and/or  provided  in 
various  non-traditional  settings  such  as  hospitals, 
psychologist's  offices,  camps,  even  the  home,  transportation 
becomes  a  key  element  in  the  construction  of  an  appropriate 
educational  plan.  To  limit  the  term  "school"  to  an  actual  school 
building  would  defeat  the  intent  of  the  framers  of  the  entire 
special  education  scheme  who  foresaw  flexibility, 
individualization  and  multi-disciplinary  contributions  as 
foundations  of  appropriate  programming.  The  word  "school"  in 
special  education  parlance  refers  to  services,  not  to  location. 
It  is  an  inclusive  term,  meant  to  cover  a  variety  of  programming 
options  that  suit  differing  special  education  needs.  It  may  not, 
without  contravening  the  rights  and  obligations  set  out  under  the 
federal  and  state  special  education  statutes,  be  interpreted  to 
restrict  the  educational  opportunities  afforded  to  handicapped 
students . 

Neither  may  transportation  considerations,  directly  or 
indirectly,  influence  the  selection  or  development  of  appropriate 
educational  services  for  handicapped  students.  (See  Ch .  766  Reg. 
901;)  Transportation  must  be  provided  to  any  service  in  any 
location  that  is  required  to  assist  a  handicapped  student  to 
benefit  from  special  education  (34  CFR  300.13(a).)  (See  e.g.  In 
re  Intermediate  School  District  No.  625,  EKLR  503:176  (to  one- 
half  day  of  school  given  the  student's  needs);  Case  No.  H-547, 
EHLR  501:294  (to  summer  school);  Case  No.  035-SE-1081,  EHLR 
503.344  (to  family  counseling);  Case  No.  89-2891E,  EHLR  401.322 
(to  SAT  test);  Case  No.  250,  EHLR  502.323  (to  day-patient 
therapy);  Case  No.  318,  EHLR  509:192  (to  additional"  hearing 
therapy);  Fairfax  County  (VA)  Public  Schools,  EHLR  257:461  (to 
evaluation  district  elects  to  hold  elsewhere);  OSPR  EHLR  133:07 
and  Case  Nos .  84-0347  and  84-0345,  EHLR  506:317  (to 
extracurricular  activities);  Dorman,  EHLR  211:70,  Case  No.  1983- 
41,  EHLR  505:232,  Maryland  Dept .  of  Ed,  EHLR  257:97,  Case  No. 
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6120,  EHLR  504.234,  Case  No.  87-2171,  EHLR  509:256  and  San 
Antonio  (TX)  Indep.  Sen .  Dist.,  EHLR  311:40  (to  residential 
programs);  School  District  of  Philadelphia  v.  Commonwealth  of  PA, 
EHLR  441:341  (to  private  clinic  for  auditory  therapy);  Case  No. 
10165,  EHLR  501:354  and  Case  No.  11462,  EHLR~  507  :  14*8  (to  private 
school  when  placed  by  district),  and  Cunningham,  EHLR  213:125 
(for  related  services  to  private  school  students  to  provide 
"equitable  participation"). 

In  this  case  it  seems  abundantly  clear  that  work-study  is  a 
part  of  the  student's  necessary  educational  services,  and  thus 
that  the  district  is  responsible  for  ensuring  that  transportation 
considerations  do  not  jeopardize  Chris  E.'s  participation  in  the 
program. 

Mt .  Greylock  contended  that  under  the  502.1  IEP  developed 
for  Chris,  the  only  special  education  service  provided  to  him  was 
"monitoring".  It  pointed  out  that  Chris  participated  in  the 
regular  academic  and  work-study  arrangement.  No  modifications  to 
either  program  were  made  to  accomodate  his  special  learning 
needs.  The  monitor  was  not  a  special  needs  provider,  but  merely 
oversaw  Chris'  work  schedule  and  provided  some  informal 
counseling  and  guidance  while  Chris  was  at  school.  Chris  was 
capable  of  taking  regular,  school  provided  transportation  to  and 
from  the  campus.  Therefore  transportation  was  not  a  service 
related  to  his  only  special  education  service:  monitoring. 
Transportation  was  not  necessary  to  implement  monitoring,  since 
monitoring  was  provided  only  on  campus. 

This  argument  is  appealing,  particularly  in  light  of  the 
intent  of  the  502.1  prototype,  which  is  to  impose  as  little 
distinction  as  possible  between  regular  and  special  education 
students.  Under  other  circumstances,  the  argument  that  special 
transportation  is  not  necessary  for  a  handicapped  student  to 
benefit  from  a  primarily  regular  education  program,  where  regular 
transportation  is  available,  could  be  persuasive.  In  this  case, 
however,  it  is  not  for  several  reasons. 
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First,  the  IEP  is  internally  inconsistent.  While  designated 
a  502.1,  62  hours  daily  of  special  education  service  is  listed. 
To  me  this  says  that  all  of  Chris'  program  was  to  be  monitored, 
as  ideally  it  should  be.  Necessarily  the  monitoring  includes  the 
work-study  placement.  By  extension,  therefore,  the  work-study 
placement  becomes  part  of  the  special  education  service  delivery 
system.  The  school  is  obligated  to  transport  the  student  to  ail 
sites  which  provide  services  necessary  to  effectuate  the  IEP. 


More  compelling  in  this  instance,  however,  is  the  evidence 
that  the  IEP  was  developed  in  order  to  arrange  Chris' 
participation  in  the  work-study  program,  and  to  provide 
monitoring  of  his  over-all  program.  "It  was  the  determination  of 
the  TEAM  to  place  Chris  in  the  work  study  program,  making 
necessary  schedule  changes,  and  monitor  his  progress".  (S-3)  The 
Team's  decision  on  appropriate  placement  is  meaningless  without  a 
guarantee  of  access  to  that  placement.  Moreover,  with  one 
exception,  all  the  goals  and  objectives  on  the  IEP  relate  to  the 
work-study  program.  It  is  difficult  to  understand  how  the  goals 
and  objectives  were  to  be  monitored  by  the  school  or  achieved  by 
the  student,  if  Chris  could  not  get  to  the  assigned  placement. 

In  order  to  benefit  from  the  IEP  as  a  whole,  particularly 
the  monitoring  and  guidance  of  the  work-study  placement,  Chris 
must  get  to  the  work  study  site.  Thus  transportation  is 
necessarily  related  to  accomplishing  the  goals  and  objectives  of 
the  IEP. 

Dr.  Singer's  testimony  provided  support  for  requiring 
transportation  pursuant  to  Chris's  IEP.  She  stated  that  Chris 
needed  more  supervision  of  his  free  time,  and  less  disruption  of 
time  and  environments,  in  order  to  benefit  from  his  education. 
School-provided  transportation,  since  it  would  presumably  be 
direct  and  supervised,  would  address  Chris's  need  for  close 
monitoring  of  the  gap  between  school  and  work  site.  Thus 
transportation  could  be  viewed  as  a  substantive  special  education 
service,  as  well  as  one  necessarily  related  to  the  provision  of 
services  under  the  IEP. 

Thus  I  find,  that  Mount  Greylock  must  provide  transportation 
to  Chris  E.'s  work  site  as  a  related  service  under  his  1988-1989 
502.1  IEP.  In  reaching  this  conclusion  I  make  no  judgment  about 
Crhis'  special  education  needs  or  the  appropriateness  of  the 
substantive  IEP  as  these  areas  were  not  at  issue  in  the  hearing. 
This  decision  is  limited  solely  to  the  issue  of  the  school's 
obligation  to  provide  transportation  as  a  related  service,  and  is 
based  on  the  particular  facts  of  the  instant  case.  The  actual 
transportation  arrangements  can  be  the  basis  for  continuing 
dialogue  between  the  parents  and  the  school 
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ORDER 

Mount  Greylock  Regional  School  District  is  responsible  for 
providing  transportation  to  Chris  E.'s  work-study  site  as  a 
related  service  pursuant  to  his  1988-1989  IEP. 


v/  -  3  va 


IN  RE:   DEREK  C.  BSEA  #90-0627 


INTERIM  DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  Ch.  71B,  30A,  and 
15,  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  these  statutes.  A  hearing  was  held  in  the 
above-entitled  matter  on  November  1,  1989,  at  the  Greater 
Springfield  Regional  Educational  Center  in  Chicopee,  MA.  Those 
present  for  all  or  part  of  the  proceeding  were: 

Derek  C.  -Student 

Ms.  C.  -Parent 

Mary  Crist        .-Headmaster,  Academy  Hill  Day 

School 
John  LaSota        -Administrator  of  Special 

Education,  Ware  Public  Schools 
Joel  Pentlarge     -Attorney  for  Parent 
William  Hays       -Attorney  for  Ware 

Lindsay  Byrne      -Hearing  Officer,  BSEA 

The  official  record  of  the  hearing  consists  of  eight 
exhibits  submitted  jointly  by  the  parties  and  approximately  three 
hours  of  recorded  oral  testimony.  Both  parties  made  oral  closing 
arguments,  and  agreed  to  abide  by  an  oral  decision  pending 
resolution  of  the  substative  case.  The  Hearing  Officer's 
decision,  set  out  more  fully  below,  was  communicated  to  the 
parties'  representatives  on  the  day  of  the  hearing  and  has  been 
implemented  since.  A  full  hearing  is  scheduled  to  take  place  on 
November  29  and  30,  1989. 

ISSUE 

1.)  The  issue  presented  in  this  limited  hearing  is  whether  the 
Ware  Public  Schools  has  offered  an  education  program  comparable 
to  that  attended  by  Derek  pursuant  to  his  last  agreed  upon  IEP. 

2.)  If  not,  whether  the  Academy  Hill  School  offers  an  educational 
program  comparable  to  that  last  attended  by  Derek? 
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PARENTS'  POSITION 

Derek  is  an  intellectually  gifted  child  whose  special  needs 
require  the  small  classes,  individualized  attention,  and 
intellectually  challenging  curriculum  that  can  be  found  only  in  a 
small,  private  school  specifically  geared  to  teaching  gifted 
students.  Derek  had  been  attending  such  a  program,  Westwind 
School,  under  his  last  accepted  IEP.  A  regular  public  school 
placement  does  not  offer  comparable  services  or  setting.  The 
Academy  Hill  School  does. 

SCHOOL'S  POSITION 

Despite  the  502.5  designation  on  his  last  accepted  IEP, 
Derek  in  fact  received  no  special  education  services  at  the 
Westwind  Academy.  Therefore  a  regular  public  school  placement, 
with  some  support,  would  be  the  most  comparable  program. 
Placement  at  a  non-approved  private  school  that  provides  no 
special  education  services  would  be  illegal  and  unduly 
restrictive . 

SUMMARY  OF  THE  EVIDENCE 

Since  the  issue  here  is  a  strictly  limited  one  of 
comparability  of  educational  programming  under  Ch.  766  Reg.  327 
and  34  CFR  1415(e)(3),  discussion  of  the  evidence  will  be  brief. 

1.  Derek  is  an  eleven  year  old  6th  grader.  On  various 
administrations  of  standardized  intelligence  scales  he  has  tested 
in  the  very  superior  range.  Academically  he  achieves  one  to  three 
years  above  his  grade  level.  He  has  difficulty  with  attention  to 
task  and  impulsivity,  particularly  when  he  is  bored  or  not 
challenged  by  academic  work.  (Exh.  3,6,7)  His  social  skills  are 
poor  in  the  school  setting;  he  is  frequently  verbally  and 
sometimes  physically  aggressive  to  other  students. 

2.  Derek  attended  the  Westwind  Academy,  a  private  non-766 
approved  school,  from  September,  1985  through  June,  1989.  During 
the  1986-1987  school  year,  Ware  placed  Derek  at  Westwind  under  a 
502.5  IEP  (Exh.  1).  That  was  the  last  year  for  which  an  IEP  was 
prepared.  Derek  attended  Westwind  Academy  for  the  subsequent  two 
years  without  an  IEP  although  funded  by  Ware.  Westwind  Academy 
offered  Derek  small  classes.  There  were  no  special  eduation 
teachers.  There  were  no  particular  special  education  services 
delivered  to  Derek  by  Westwind.  He  received  weekly  counseling 
with  the  Ware  School  psychologist  in  the  Ware  Public  Schools.  No 
counseling  was  available  at  Westwind.  In  July,  1989,  Westwind 
informed  Ware  that  Derek  would  not  be  readmitted  for  the  1989- 
1990  school  year.  Derek  has  not  attended  school  since  June,  1989. 
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3.  On  September  14,  1989,  a  Team  meeting  was  held  to  plan  for 
Derek's  1989-1990  school  year.  Ware  offered  Derek  a  502.2 
placement  at  the  Ware  Middle  School.  (Exh.  2.)  Under  this  IEP 
Derek  would  attend  regular  6th  grade  classes  at  the  highest 
academic  track.  This  track  had  one  class  of  twenty-four  students 
all  acheiving  one  to  three  years  above  grade  level.  Derek  could 
take  reading  and  language  classes  with  the  7th  grade.  In  addition 
he  could  have  a  daily  tutorial  in  the  resource  room.  This 
tutorial  would  be  focused  on  adapting  curriculum  and  special 
projects  to  his  gifted  intellectual  level.  The  resource  room 
teacher,  Neil  Newman,  would  also  be  in  change  of  Derek's 
discipline.  Individual  and  family  counseling  would  be  part  of  the 
plan  as  well  (LaSota). 

4.  Mary  Crist,  Headmaster,  of  the  Academy  Hill  Center  for  Gifted 
Children,  testified  about  the  program  there.  (See  also  Exh.  4,5) 
Academy  Hill  is  an  ungraded  school  designed  specifically  for 
intellectually  gifted  students  ages  five  to  eleven.  It  offers  a 
highly  challenging,  fast-paced,  individually  adapted  curriculum 
delivered  in  instructional  groups  of  no  more  than  twelve 
students.  The  school  offers  no  special  education  services  and  has 
no  certified  special  education  teachers.  No  counseling  is 
available  at  Academy  Hill.  Academy  Hill  accepts  only  very  bright 
students  who  have  no  behaviors  that  interfere  with  learning. 

Ms.  Crist  testified  that  Derek  had  spent  a  week  at  Academy 
Hill  and  seemed  well  suited  to  the  program.  He  exhibited  no 
unusual  behavioral  problems.  In  the  past  students  have  been 
withdrawn  from  Academy  Hill  due  to  behavioral  difficulties  that 
the  school  was  not  equipped  to  handle.  Ms.  Crist  noted  that 
Academy  Hill  is  not  in  existence  for  the  same  purpose  as  Westwind 
Academy  is;  Westwind  accepts  a  broader  range  of  students,  some 
with  learning  disabilities  or  behavioral  disorders,  than  does 
Academy  Hill.  (Crist) 

FINDINGS  AND  CONCLUSIONS 

In  reaching  a  decision  in  this  matter  I  make  no  conclusions 
about  Derek's  status  as  a  handicapped  student,  or  about  the 
ultimate  appropriateness  of  the  two  educational  prorams  advocated 
by  the  parties.  I  look,  in  this  instance,  to  the  past.  Is  the 
502.2  placement  offerd  by  Ware  comparable  to  the  Westwind  Academy 
program?  After  careful  consideration  of  all  the  evidence  I  must 
conclude  that  it  is. 
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In  assessing  comparability  one  looks  to  the  actual  delivery 
of  special  education  services.  There  is  no  right  under  Ch.  766 
Reg.  327  to  precisely  the  same  school,  location,  setting,  or 
prototype  when  the  last  accepted  IEP  can  no  longer  be 
implemented.  Instead  the  student  is  entitled  to  receive  all  the 
special  education  services  agreed  upon  as  necessary  by  the  Team. 
In  this  matter,  while  the  student  was  attending  a  non-approved 
private  school  supposedly  pursuant  to  a  502.5  IEP  that  had 
expired  two  years  previously,  even  a  cursory  review  of  the  facts 
reveals  he  was  receiving  no  special  education  services  in  the 
placement.*  Counsel  for  the  parent  argued  that  the  small  classes 
at  Westwind  were  a  special  education  service.  Not  true.  Small 
classes  are  an  educational  strategy  useful  for  many  students. 
There  is  no  evidence  that  they  were  either  necessary  for  Derek  or 
geared  toward  remediation  of  any  identified  learning  deficit. 

Indeed  the  preponderance  of  the  evidence  indicates  that 
Derek  was  following  a  regular  curriculum  with  no  additional 
support,  remedial,  or  enrichment  services  while  he  attended 
Westwind.  Counsel  for  the  parent  argued  that  the  Academy  Hill 
School  was  therefore  comparable  in  that  it  offers  no  particular 
special  education  services,  but  has  the  small  classes  and 
nurturing  environment  that  Derek  was  able  to  benefit  from  at 
Westwind.  It  is  an  appealing  argument,  but  one  that  overlooks  the 
fact  that  a  special  education  placement  is  not  typically  ordered 
someplace  where  special  education  services  are  not  delivered. 
Further,  it  ignores  the  mandate  that  all  handicapped  children  are 
entitled  to  be  educated  with  their  non-handicapped  peers  in  their 
local  schools  unless  the  nature  and  severity  of  their  disability 
is  such  that  it  cannot  be  appropriately  addressed  in  that 
setting.  (See  Ch.  766  Regl.  502.5)  There  was  no  such  showing 
here. 

On  the  contrary,  the  evidence  established  that  Derek  was 
making  steady  academic  progress  without  any  comprehensive  special 
education  services.  (Exh.  7)  Pending  a  full  hearing  on  the 
appropriateness  of  the  502.2  IEP  developed  in  September,  1989 
(Exh.  2.)  Derek  is  entitled  to  receive  those  special  education 
services  he  was  in  fact  receiving  prior  to  the  plan's  rejection 
(Ch.  766  Reg.  327).  The  evidence  shows  that  the  only  special 
education  services  Derek  was  receiving  during  his  Westwind 
placement  was  Ware-based  counseling.  Thus  he  is  entitled  to 


*Ware  provided  counseling  by  its  own  school  psychologist.  This 
service  continues  to  be  offered  and  accepted  and  thus  does  not 
affect  the  outcome  of  the  decision. 
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continued  counseling  services  through  Ware.  A  comparable  academic 
program  would  be  based  on  the  regular  6th  and  7th  grade 
curriculum  with  necessary  modifications  and  support  in  order  to 
provide  sufficient  intellectual  challenges.  Such  a  plan  was 
outlined  by  Mr.  LaSota  at  the  hearing  and  should  be  implemented 
forthwith. 

Once  again  I  note  that  I  cast  no  aspersions  on  the  program 
offered  at  Academy  Hill,  nor  do  I  draw  any  conclusions  on 
appropriate  educational  services  for  Derek  over  the  long  run. 
This  decision  is  limited  to  Ware's  responsibility  for  interim 
educational  programming  under  Ch .  766  Reg.  327  and  20  U.S.C. 
1415(e)(3). 

ORDER 

Pending  a  full  hearing  on  the  rejected  1989-1990  502.2  IEP 
Ware  is  responsible  for  ensuring  Derek's  access  to  the  regular 
6th  and  7th  grade  academic  program  and  to  providing  individual 
and  family  counseling. 
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IN  RE:   DEREK  C 


BSEA  #90-0627 


DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  Ch.  71B,  30A,  and 
15,  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations 
promulgated  under  those  statutes.  A  hearing  was  held  in  the 
above-entitled  matter  on  November  29,  1989,  at  the  Greater 
Springfield  Regional  Education  Center  in  Chicopee,  MA.  Those 
present  for  all  or  part  of  the  proceeding  were: 


Mrs.  C. 

Colleen  Orszulak 

Wendy  Johnson 

Neil  Newman 

John  LaSota 

William  Hays 
Joel  Pentlarge 

Lindsay  Byrne 


-Parent 

-7th  Grade  Teacher-Ware 
Middle  School 

-School  Psychologist-Ware 
Middle  School 

-Resource  Room  Teacher- 
Ware  Middle  School 

-Administrator  of  Special 
Education-Ware 

-Attorney  for  Ware 

-Attorney  for  Parent 

-Hearing  Officer-BSEA 


A  hearing  limited  to  the  issue  of  program  comparability 
pursuant  to  Ch.  766  Reg.  327  and  U.S.C.  1415(e)(3)  was  held  in 
this  matter  on  November  1,  1989,  and  an  oral  decision  was  issued 
the  same  day.  A  written  interim  decision  followed  on  November  20, 
1989.  The  parties  agreed  to  incorporate  the  testimony  and 
documents  submitted  in  the  prior  hearing  into  this  hearing 
record.  Thus  the  official  record  of  this  hearing  consists  of  112 
documents  submitted  jointly  by  the  parties  and  approximately  six 
hours  of  recorded  oral  testimony.  Neither  party  submitted 
written  closing  arguments  and  the  record  closed  on  November  29, 
1989. 

ISSUES 

1.  Whether  the  502.2  Individualized  Education  Plan  offered  by 
Ware  is  reasonably  calculated  to  assure  the  maximum  feasible 
development  of  Derek's  educational  potential  in  the  least 
restrictive  setting? 

2.  If  not,  is  the  Academy  Hill  School  the  least  restrictive, 
appropriate  placement  for  Derek  for  the  1989-1990  school  year? 
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PARENT'S  POSITION 

Derek  is  an  intellectually  gifted  student  who  has  some 
emotional  needs  in  the  areas  of  impulsivity,  anxiety  and 
insecurity.  He  needs  small  classes,  individualized  attention  and 
intellectually  challenging  curriculum  in  order  to  prevent  the 
boredom  and  frustration  that  are  often  precipitants  of 
inappropriate  behavior.  The  Academy  Hill  School  has  an 
educational  program  specifically  designed  for  gifted  students 
where  Derek  could  be  appropriately  served.  The  public  school 
program,  with  its  large  classes  and  standard  grade  level 
curriculum,  cannot  benefit  Derek  to  the  maximum  extent  feasible. 

SCHOOL'S  POSITION 

Derek's  emotional  needs,  as  well  as  his  intellectual 
talents,  can  be  appropriately  addressed  within  the  Ware  School 
System.  With  regular  counseling,  academic  support,  and  academic 
material  tailored  his  individual  needs,  Derek  can  be  expected  to 
make  progress  commensurate  with  his  potential  within  the 
mainstream  of  the  public  school.  The  Academy  Hill  School  offers 
no  special  education  services.  Placement  in  that  program  would 
be  overly  restrictive  for  a  student  with  Derek's  abilities. 

SUMMARY  OF  THE  EVIDENCE 

1.  Derek  is  an  eleven  year  old  6th  grader.  On  various 
administrations  of  standardized  intelligence  scales  he  has  tested 
in  the  very  superior  range.  Academically  he  achieves  one  to  three 
years  above  his  grade  level.  He  has  difficulty  with  attention  to 
task  and  impulsivity,  particularly  when  he  is  bored  or  not 
challenged  by  academic  work.  (Exh.  3,6,7)  Historically  his  social 
skills  have  been  poor  in  the  school  setting;  he  was  frequently 
verbally  and,  sometimes,  physically  aggressive  to  other  students. 

2.  Derek  attended  the  Westwind  Academy,  a  private  non-766 
approved  school,  from  September,  1985  through  June,  1989.  While 
Westwind  Academy  had  small  classes,  there  were  no  special 
education  teachers  or  services  available  to  Derek  there.  He 
received  weekly  counseling  with  the  Ware  School  Psychologist  in 
the  Ware  Public  Schools. 

In  the  Spring  of  1989,  Derek's  behavior  at  Westwind  began  to 
deteriorate.  (Exh.  7).  He  told  Wendy  Johnson,  the  Ware  School 
Psychologist,  that  he  did  not  want  to  return  to  Westwind. 
Westwind  informed  Derek's  parent  and  the  Ware  Public  Schools  that 
Derek  would  not  be  readmitted  in  September,  1989,  unless  he  began 
regular  individual  and  family  counseling.  No  counseling  services 
were  started  by  July,  and  Westwind  terminated  Derek  at  that  time. 
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3.  In  June,  1989,  Derek  underwent  a  Psychological  Evaluation  at 
the  Osborn  Clinic.  The  parent  and  the  school  agreed  that  the 
assessment  report  contained,  for  the  most  part,  an  accurate 
description  of  Derek's  then  current  functioning  and  reasonable 
recommendations.  (Exh.  3)  Dr.  Stone,  the  evaluator,  found  that 
Derek  was  a  bright  boy  who  had  poorly  developed  social  skills, 
poor  interpersonal  relationships,  and  tended  toward  impulsive 
acting  out.  Dr.  Stone  noted  that  Derek's  behavior  was  the  least 
acceptable  at  school,  where  he  had  the  greatest  exposure  to  peer 
interaction,  as  well  the  greatest  expectation  of  academic 
performance.  He  recommended  that  Derek  be:  evaluated  by  a  child 
psychiatrist  to  rule  out  Attention  Deficit  Disorder;  receive 
educational  programming  in  line  with  his  gifted  abilities; 
participate  in  social-recreational  group  activities  to  enhance 
his  social  skills;  and  engage  in  individual  and  family 
counseling . 

4.  On  September  14,  1989,  a  TEAM  meeting  was  held  to  plan  for 
Derek's  1989-1990  school  year.  Ware  offered  Derek  a  502.2 
placement  at  the  Ware  Middle  School.  (Exh.  2.)  Under  this  IEP 
Derek  would  attend  regular  6th  grade  classes  at  the  highest 
academic  track.  This  track  had  one  class  of  twenty-four  students 
all  achieving  one  to  three  years  above  grade  level.  Derek  could 
take  reading  and  language  classes  with  the  7th  grade.  In  addition 
he  could  have  a  daily  tutorial  in  the  resource  room.  This 
tutorial  would  be  focused  on  adapting  curriculum  and  special 
projects  to  his  gifted  intellectual  level.  The  resource  room 
teacher,  Neil  Newman,  would  also  be  in  charge  of  Derek's 
discipline.  Individual  and  family  counseling  would  be  part  of  the 
plan  as  well  (LaSota).  Ms.  C.  rejected  the  proposed  IEP,  and 
requested  that  Ware  place  Derek  at  the  Academy  Hill  School. 

5.  Mary  Crist,  Headmaster  of  the  Academy  Hill  Center  for  Gifted 
Children,  testified  about  the  program  there.  (See  also  Exh.  4,5) 
Academy  Hill  is  an  ungraded  school  designed  specifically  for 
intellectually  gifted  students,  ages  five  to  eleven.  It  offers  a 
highly  challenging,  fast-paced,  individually  adapted  curriculum, 
delivered  in  the  instructional  groups  of  no  more  than  twelve 
students.  The  school  offers  no  special  education  services  and  has 
no  certified  special  education  teachers.  No  counseling  is 
available  at  Academy  Hill.  Academy  Hill  accepts  only  very  brignt 
students,  who  have  no  behaviors  that  interfere  with  learning. 


«/AJ/<f 


#90-0627 
PAGE  4 

Ms.  Crist  testified  that  Derek  had  spent  a  week  at  Academy 
Hill  and  seemed  well  suited  to  the  program.  He  exhibited  no 
unusual  behavioral  problems.  In  the  past  students  have  been 
withdrawn  from  Academy  Hill  due  to  behavioral  difficulties  that 
the  school  was  not  equipped  to  handle.  Ms.  Crist  noted  that 
Academy  Hill  does  not  serve  the  same  educational  purpose  as 
Westwind  Academy.  Westwind  accepts  a  broader  range  of  students, 
some  with  learning  disabilities  or  behavioral  disorders.  (Crist) 

6.  Derek  did  not  attend  school  pending  initial  resolution  of  the 
dispute  over  his  placement.  After  a  hearing  held  on  November  1, 
1989,  the  BSEA  found  the  most  appropriate  interim  educational 
program  for  Derek  to  be  the  Ware  Public  Schools.  (See  prior 
decision  in  this  matter  issued  on  November  20,  1989.)  Derek  began 
the  program  outlined  above  at  114  on  November  6,  1989,  Neil 
Newman,  the  Resource  Room  Teacher,  described  Derek's  adaptation 
to  the  program. 

Derek  is  following  the  highest  academic  track  6th  grade 
course  for  Social  Studies  and  Math.  He  is  performing  well, 
achieving  B's  and  A's  in  quizzes  and  homework.  (See  also  Exh.  10) 
Due  to  scheduling  conflicts,  Derek  was  placed  in  a  regular  6th 
grade  Science  class,  where  presentation  of  some  material  is 
modified  for  lower  academic  level  students.  In  this  class  Derek 
has  received  a  grade  of  87,  and  much  praise  and  positive 
reinforcement.  To  meet  Derek's  identified  need  for  challenging 
intellectual  material,  he  was  placed  in  the  7th  grade  English  and 
Reading  courses.  He  is  failing  both  courses,  primarily  due  to  a 
refusal  to  complete  assignments  or  turn  in  homework.  He  has  a 
poor  attitude  in  these  classes  and  has  not  integrated  himself 
into  the  group,  as  he  has  done  in  the  other  classes.  (See  also 
testimony  of  Orszulak).  In  addition  to  the  regular  coursework 
Derek  is  receiving  "enrichment"  in  the  resource  room  one  period 
daily.  The  "enrichment"  work  centers  on  above-grade  level  reading 
and  written  assignments.  (Newman) 

Mr.  Newman,  the  person  designated  to  be  Derek's  special 
education  liaison,  testified  that  the  interim  program  followed  by 
Derek  was  not  the  most  appropriate  for  him  and  suggested  some 
changes.  He  pointed  out  that  Derek  had  missed  two  months  of 
school,  and  was  entering  from  a  different  school,  and  thus  could 
use  the  Resource  Room  time  more  profitably  for  academic  support 
and  remediation  than  for  enrichment.  For  example,  Derek  was 
lacking  some  of  the  fundamental  academic  skills  (e.g.  diagramming 
sentences)  necessary  for  success  in  Ware's  English  courses.  Derek 
could  also  benefit  from  tutorial  assistance  in  organizational 
skills.  Mr.  Newman  stated  that  Derek  should  not  be  in  the  7th 
grade  classes.  Derek  lacks  the  background  skills  to  be 
successful.  Moreover,  that  placement  splits  his  peer  group,  so 
that  he  has  more  limited  exposure  to  and  opportunity  to  interact 
#90-0627 
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with  comparable  peers.  The  6th  grade  academic  curriculum 
emphasizes  group  process.  In  particular,  the  6th  grade  reading 
teacher,  who  is  also  a  certified  special  education  teacher,  uses 
group  dynamics  to  encourage  reading.  This  would  be  another  way, 
other  than  sports/recreation,  to  meet  the  Osborn  Clinic's 
recommendation  for  group  participation  for  Derek. 

Derek's  behavior  at  the  Ware  Middle  School  has  been 
appropriate.  While  he  appears  not  to  be  involved  in  a  group  yet, 
neither  has  he  made  any  enemies.  He  appears  content.  (See  also 
testimony  of  Johnson) 

7.  Wendy  Johnson,  the  Ware  School  Psychologist  who  saw  Derek  in 
1988-1989,  talked  briefly  with  Derek  in  November,  1989.  She 
reported  that  Derek  said  he  was  happy  and  relieved  to  be  at 
school.  She  agreed  with  the  Osborn  Clinic's  conclusion  that  there 
has  been  too  much  emphasis  on  academic  achievement  at  the  expense 
of  Derek's  social/emotional  growth.  Ms.  Johnson  stated  that 
Derek's  special  needs  are  not  primarily  academic,  but  spring  from 
his  own  inner  insecurity  and  anxiety.  She  recommends  individual 
and  family  counseling,  preferably  with  a  male  clinical 
psychologist  or  psychiatrist,  to  address  Derek's  emotional  needs 
and  free  him  to  achieve  commensurate  with  his  potential. 

FINDINGS  AND  CONCLUSIONS 

The  parties  agree  that  Derek  C.  is  a  student  with  special 
learning  needs  as  defined  by  M.G.L.  Ch.  71B  and  20  U.S.C.  1401  et 
seq.  and  thus  is  entitled  to  receive  a  free,  appropriate  public 
education.  The  educational  services  must  be  individually  tailored 
to  address  all  of  the  student's  special  education  needs,  and  must 
be  provided  in  the  least  restrictive,  appropriate  setting.  Every 
special  needs  student  is  entitled  to  the  greatest  amount  of 
exposure  to  regular  education  students  and  curricula  that  is 
possible  while  delivering  the  necessary  special  services.  After 
careful  consideration  of  all  the  evidence  presented  in  this 
matter,  and  of  the  arguments  of  counsel  for  both  parties,  it  is 
my  judgment  that  the  clear  preponderance  of  the  evidence  supports 
Derek's  placement  in  the  program  outlined  by  the  Ware  Public 
Schools  at  the  November  29,  1989,  hearing.  My  reasoning  follows: 

First,  there  is  virtually  no  evidence  to  support  a  publicly 
funded  placement  for  Derek  at  the  Academy  Hill  School  under 
current  special  education  laws.  While  the  Academy  Hill  program 
appears  to  be  an  excellent  response  to  the  demands  of  gifted 
students,  under  neither  Massachusetts  nor  Federal  law  is 
intellectual  giftedness,  in  and  of  itself,  a  special  education 
need.  Derek  has  been  designated  a  special  needs  student  because 
of  emotional/behavioral  difficulties,  quite  apart  from  his  gifted 
intellectual  abilities.  Ms.  Crist 's  testimony  established  that 
Academy  Hill  has  neither  the  capability  nor  the  desire  to  address 
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significant  emotional  or  behavioral  issues  presented  by  its 
students.  Since  it  is  not  designed  or  prepared  to  handle  Derek's 
identified  area  of  need,  it  is  difficult  to  understand  how  one 
could  find  the  Academy  Hill  program  suitable  for  Derek. 

On  the  contrary,  the  Ware  Program*  is  specifically  designed 
to  address  Derek's  learning  needs  in  all  areas:  emotional, 
behavioral  and  intellectual.  It  offers  a  flexible  curriculum, 
individual  and  small  group  support,  remediation,  and  enrichment, 
as  necessary,  social-emotional  monitoring,  and  individual  and 
family  counsling.  Perhaps  most  importantly,  it  offers  Derek  the 
opportunity  for  normalization.  This  is  not  only  an  individual 
goal  for  Derek  (  Exh.  3;  Johnson,  Newman),  but  the  main  goal  of 
federal  and  state  education  laws. 

The  program  outlined  at  the  hearing:  placement  in  the 
highest  track  6th  grade  academic  classes;  daily  resource  room 
tutorial  for  academic  support,  remediation,  and/or  enrichment  as 
indicated;  academic/behavioral  monitoring  by  the  resource  room 
teacher;  social-emotional  monitoring  by  the  school  psychologist; 
individual  and  family  counseling  off-site,  appears  to  meet  the 
Osborn  Clinic's  recommendations  (Exh.  3),  which  all  agreed  were 
appropriate  and  on  point.  I  am  persuaded,  after  evaluating  all 
the  evidence,  that  the  502.2  program  offered  by  Ware,  as 
explained  at  the  November  29th  hearing,  is  the  least  restrictive 
placement  that  can  provide  the  maximum  feasible  educational 
benefit  to  Derek  at  this  time. 

I  was  impressed  by  Ware's  ability  and  willingness  to  juggle 
schedules,  modify  expectations  and  contact  outside  providers,  to 
create  a  program  uniquely  responsive  to  Derek's  needs.  After  many 
years  away  from  the  mainstream  public  school  environment,  Derek 
deserves  the  opportunity  to  integrate  himself  into  a  regular  peer 
group  and  to  face  all  the  challenges  and  joys  that  it  entails. 

ORDER 

The  502.2  Individualized  Educational  Program  proposed  by 
Ware  for  the  1989-1990  school  year  is  appropriately  tailored  to 
address  Derek's  special  educational  needs  in  the  least 
restrictive  setting. 


*References  to  the  Ware  program  concern  the  set  of  services  and 
modifications  outlined  at  the  November  29,  1989,  hearing. 
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Lindsay'  Byr'ne ,  Hearing  Officer 
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Re:   Ashaki  S.  BSEA  #  90-0887 

DECISION 

This  decision  is  written  pursuant  to  20  USC  1400  et  seq,  29  USC 
794,  M.G.L.  chs.  30A,  71B,  and  the  Regulations  promulgated  thereunder. 

A  hearing  in  the  above-noted  matter  was  convened  on  May  3,  1990, 
in  Quincy,  MA,  and  thereafter  on  May  4,  1990,  in  Boston,  MA.*   During 
the  May  4,  1990  proceeding,  a  site  visit  was  made  to  the  Condon  School 
developmental  day  care  (hereinafter  DDC)  classroom  by  the  Hearing 
Officer,  Attorney  Evans,  Mr.  Emery  and  Ms.  Sullivan. 

Those  in  attendance  for  all  or  part  of  the  proceedings  were: 

Walter  S.  Parent 

Grayson  Emery  Advocate 

Sheena  Curley  Teacher,  Children's  Developmental 

Disabilities  Center  (CDDC) 
Jane  Belcher  Social  Worker,  CDDC 

Ann  Connor  Clinical  Director,  CDDC 

Marien  Evans  Attorney,  Boston  Public  Schools 

(hereinafter  BPS) 
Jane  Sullivan  Senior  Advisor,  BPS 

Michael  Sitar  Special  Education  Teacher,  BPS 

Andrew  Puleo  Senior  Engineer,  Department  of 

Planning  and  Engineering,  BPS 
Reece  Erlichman  Hearing  Officer 

ISSUE  PRESENTED:   Does  the  IEP  proposed  for  Ashaki  S.,  covering  the 
period  April  1990  -  April  1991,  and  calling  for  her  placement  in  the 
developmental  day  care  program  at  the  Condon  School,  serve  to  assure 
her  maximum  feasible  educational  development  in  the  least  restrictive 
environment  consistent  with  that  goal?  More  specifically,  does  the 
classroom  in  which  Ashaki  would  be  placed  pursuant  to  said  IEP  comport 
with  standards  of  cleanliness  and  safety  such  as  to  permit  the  full, 
effective  and  safe  implementation  of  Ashaki ' s  IEP? 

PRELIMINARY  STATEMENT 

Ashaki  S.,  age  4  years  8  months,  is  a  student  at  the  CDDC  in 
Quincy,  MA,  which  prototype  502.8c  program  she  has  attended  since 
September  1987.   (Note  that  Ashaki • s  placement  at  CDDC  has  been 
funded,  to  date,  through  Title  20  (via  DSS)  and  Medicaid.) 

In  Novemver  1988  an  IEP  was  proffered  by  BPS  covering  the  period 
11/88  -  9/89,  and  calling  for  Ashaki ■ s  placement  in  the  502.4 
DDC  program  at  the  Condon  School.   This  plan  was  rejected  by  parent  in 
November  1989  (i.e.,  subsequent  to  the  termination  date  of  the  IEP). 
The  IEP  currently  proposed  by  BPS  would  likewise  seek  to  place  Ashaki 
in  the  Condon  School  program,  a  proposal  which  parents  once  again 
deem  unacceptable,  hence  the  instant  appeal. 

*By  agreement  of  the  parties  the  record  remained  open  for  submission 
of  closing  arguments,  to  be  postmarked  on  or  before  May  15,  1990. 
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PROFILE   (See  Exhibits  S-12;  S-14-22) 

Ashaki  is  described  by  experts  as  a  friendly  girl  with  a 
diagnosis  of  Lissencephaly ,  cerebral  palsey  with  a  seizure  disorder 
and  extropia  of  the  left  eye.   She  is  non-ambulatory  and  manifests 
severe  delays  in  cognitive,  social  and  motoric  development.   Language 
functioning  (as  measured  by  the  Michigan  Early  Intervention 
Developmental  Profile)  falls  within  the  9-11  month  range 
receptively,  and  the  6-8  month  level  expressively.   Gross  motor 
skills  are  measured  solidly  within  the  6-8  month  range,  with 
scattering  to  the  9-11  month  range.   Ashaki ' s  perceptual/fine  motor 
skills  are  assessed  at  the  8  month  level  (with  emerging  skills  in  the 
9-11  month  range),  and  feeding  ability  at  the  15  month  level.   Her 
social  and  emotional  functioning  falls  within  the  16  -  20  month 
range. 

PARENTS'  POSITION; 


Without  challenging  either  (a)  the  appropriateness  of  the 
proposed  IEP  to  address  Ashaki ' s  educational  needs,  or  (b)  qualifi- 
cations of  staff  who  would  implement  same,  parent  alleges  that  the 
physical  condition  of  the  designated  classroom  is  filthy  and 
cluttered.   Therefore,  given  that  Ashaki  explores  her  environment 
and  hence  learns  via  crawling  and  mouthing  objects,  her  placement 
in  such  program  would  be  contraindicated.   Unless  and  until  such  time 
as  the  physical  condition  of  the  classroom  is  brought  up  to  acceptable 
standards  BPS  should  bear  financial  responsibility  for  Askaki's 
CDDC  placement. 

BPS  POSITION: 


The  proposed  classroom  is  neither  filthy  nor  cluttered  and  would 
in  no  way  impede  the  full,  safe  and  effective  implementation  of 
Ashaki 's  IEP.   In  addition,  the  room  will  be  freshly  painted 
(commencing  May  7,  1990)  and  new  floor  covering  (carpeting  and  tile) 
will  be  installed  shortly  thereafter.   Given  that  BPS  has  offered 
Ashaki  a  program  which  can  assure  her  maximum  feasible  development  in 
the  least  restrictive  environment  consistent  with  that  goal,  it  should 
not  bear  responsibility  for  her  tuition/transportation  at  a  more 
restrictive  placement. 

STATEMENT  OF  THE  EVIDENCE 

PARENTS '  CASE; 

1.    Mr.  S.,  Ashaki ' s  father,  testified  that  he  visited  the 
Condon  School  classroom  proposed  for  Ashaki  both  in  January  and 
February  1990.   He  stated  that  on  his  initial  visit,  despite  the  fact 
that  he  was  impressed  with  the  teacher,  he  observed  the  classroom  to 
be  dirty  and  cluttered  (with  stacked  equipment) ,  noting  that  such 
environment  would  interfere  with  Ashaki ■ s  ability  to  move  around.   He 
testified  that  only  slight  differences  were  evident  during  his  second 
observation,  that  is,  some  cleaning  had  been  done  of  the  walls,  some 
clutter  had  been  removed  and  a  washing  maching  and  dryer  had  been 
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installed.   Nevertheless,  the  rug  was  still  filthy. 

In  this  witness'  view,  the  pictures  of  the  proposed 
classroom  (submitted  as  part  of  the  record  herein)*  do  not  accurately 
represent  the  atmosphere  of  the  room.   He  speculated  that  the  room  had 
been  fixed  up  for  purposes  of  the  picture  session,  however, 
acknowledged  that  he  personally  was  not  present  at  the  session. 

2.  Ann  Connor,  Registered  Nurse,  CDDC,  has  worked  with  Ashaki 
since  1987  and  has  visited  the  DDC  classroom  on  several  occasions, 
as  recently  as  January  1990.   Ms.  Connor  described  Ashaki  as  a 
severely  involved  child  who  tends  to  lick  and  mouth  anything  in  sight, 
and  whose  learning  style  is  through  exploration.   That  is,  Ashaki 
loves  to  move  around  and  explore  her  environment  and  she  is  now  at  a 
level  where  she  can  "frog  hop",  crawl  and  pull  to  a  standing  position. 
In  light  of  this,  Ms.  Connor  expressed  concern  with  the  cleanliness  of 
the  carpeting  and  the  room  generally.   This  witness  further  noted  that 
at  the  time  of  her  observation  the  room  was  extremely  cluttered  with 
equipment  and  hence  there  was  not  a  great  deal  of  space  for  a  child 

to  get  down  on  the  floor  and  explore.   Further  concern  was  noted  by 

Ms.  Connor  with  the  presence  of  cardboard  equipment,  which  she 

speculated  would  not  withstand  Ashaki 's  weight  were  she  to  use  it  as 
an  anchor  to  pull  herself  up. 

This  witness  acknowledged  that  as  reflected  by  the  April  1990 
pictures  (Exhibits  Ml  -  14)  the  clutter  she  had  observed  had  been 
removed  from  the  room,  and  the  cardboard  equipment  likewise  was  not 
present.   She  further  indicated  that  absent  the  clutter,  the  room  is 
in  fact  a  good  size.   In  her  opinion  even  if  the  flooring  is  replaced 
(she  endorsed  tile  over  carpeting  owing  to  growth  of  bacteria  in  the 
latter)  the  room  should  furthermore  undergo  a  general  cleaning  and 
should  be  kept  on  a  regular  maintenance  schedule. 

3.  Jane  Belcher,  Social  Worker,  CDDC,  testified  that  she 
visited  the  Condon  classroom  on  January  11  and  February  2,  1990,  and 
observed  stained  carpeting,  clutter,  walls  in  need  of  fresh  paint  and 
visual  stimulation  equipment  hanging  from  the  ceiling.   She  stated 
that  her  concern  with  the  cleanliness  of  the  carpet  and  other  objects 
in  the  room  relates  to  the  fact  that  Ashaki  is  at  the  developmental 
stage  of  crawling  and  mouthing  objects. 

Ms.  Belcher  acknowledged  that  while  she  saw  children  in  the 
classroom  on  the  floor,  they  were  on  mats,  not  directly  on  the  carpet 
per  se. 

*Exhibits  M  1  -  14  are  photographs  of  the  proposed  DDC  classroom 
taken  on  April  26,  1990,  by  photographer  Joseph  Quinn, in  the  presence 
of  parents'  advocate  and  representatives  of  BPS. 
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SCHOOL'S  CASE: 

1.  Jane  Sullivan,  Senior  Advisor,  BPS ,  testified  that  it  was 
her  determination,  based  upon  the  assessments  generated  pursuant  to 
the  April  1990  TEAM  meeting,  that  Ashaki  should  be  placed  at  the 
Condon  School  program.   Ms.  Sullivan,  who  was  present  at  the  April 
26,  1990  photo  session,  testified  that  the  photos  are  a  fair 
representation  of  the  classroom  and  further  that  both  parents' 
advocate  (Mr.  Emery)  as  well  as  Ms.  Evans  had  input  with  regard  to 
directing  the  photographer  as  to  what  shots  should  be  taken. 

Ms.  Sullivan  testified  that  based  upon  personal  observation,  the 
proposed  DDC  room  is  not,  in  its  current  condition,  unclean.   She 
furthermore  indicated  that  money  for  repair  and  renovation  (e.g.,  new 
floor  covering,  fresh  paint,  new  mirror,  additional  equipment)  has 
been  apportioned  by  the  Condon  School  principal  (see  Exhibit  S-24), 
and  moreover  that  a  washer  and  dryer  has  already  been  installed  in 
the  classroom. 

2.  Michael  Sitar  (certified  teacher,  Early  Childhood  and 
severe  special  needs)  is  the  teacher  of  the  DDC  program  which  BPS 
has  proposed  for  Ashaki.   Mr.  Sitar  testified  that  he  is  confident  he 
could  serve  Ashaki ' s  special  education  needs  within  the  context  of 
his  six  student,  three  staff  person  classroom. 

Mr.  Sitar  stated  that  the  physical  condition  of  his  classroom  has 
undergone  changes  since  February  1990,  in  order  to  make  it  safer  and 
easier  for  the  children  to  maneuver.   He  further  indicated  that  the 
room  will  be  freshly  painted  (commencing  May  7,  1990),  that  funds  for 
new  floor  covering*  have  been  apportioned  (Exhibit  S-24) ,  that  new 
equipment  has  been  ordered,  (including  durable  cardboard  for  building/ 
modifying  equipment)  some  of  which  has  already  been  delivered  (Exhibit 
S-23).   With  regard  to  the  mobiles  referenced  by  parents'  witnesses 
(i.e.,  hanging  visual  stimulation  equipment),  Mr.  Sitar  testified  that 
such  equipment  is  very  stable  and  is  located  in  an  area  specifically 
designated  for  this  activity,  and  hence  not  in  an  area  in  which 
children  would  be  crawling  around. 

In  terms  of  maintenance,  Mr.  Sitar  indicated  that  since  four  of 
his  students  crawl  and  mouth  objects,  staff  is  very  conscientious 
about  health  issues,  infection,  etc.   Objects  in  the  room  are 
therefore  wiped  down  with  a  bleach  and  water  solution  (as  recommended 
by  DPH) ,  the  room  is  vacuumed  nightly  by  janitors,  the  nurse,  present 
in  his  room  1-1  1/2  hours  per  day,  provides  input  vis  a  vis  sanitary 
issues,  and  other  concerns  are  addressed  as  they  arise.   He 
acknowledged  that  some  cleaniness  concerns  have  in  the  past  been 
raised  by  parents,  explaining  however  that  these  have,  to  a  great 
extent,  been  rectified  to  date. 

*Mr.  Sitar  noted  that  the  decision  had  been  made  to  partially  tile  and 
partially  carpet  the  room. 
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3.  Andrew  Puleo,  Senior  Engineer,  Department  of  Planning  and 
Engineering,  BPS ,  testified  with  regard  to  the  new  flooring  ordered 
for  the  DDC  room.   He:   (a)  indicated  that  bids  were  to  be  received 
by  June  1,  1990,  (b)  projected  that  work  would  begin  by  early  July 
1990,  and  (c)  testified  that  funds  are  available  to  complete  this  job. 

4.  Marien  Evans,  Attorney,  BPS,  reported  information  she 
gleaned  regarding  city/state  health  standards,  relative  to  public 
school  classrooms.   As  per  her  conversation  with  Mr.  Lane, 
Environmental  Specialist,  Planning  and  Engineering,  BPS,  neither  the 
city  or  state  mandates  inspection  of  public  school  classrooms  unless  a 
complaint  has  been  filed  relative  to  a  particular  school;  no  such 
complaint  had  been  filed  regarding  Condon.   As  per  information 
received  by  Attorney  Evans  from  the  City  of  Boston  Board  of  Health 
and  Hospitals,  Department  of  Inspectional  Services,  the  city  does  not 
perform  routine  inspections  of  public  schools  (other  than  the 
cafeterias)  unless  a  specific  complaint  has  been  filed.   Finally, 
Attorney  Evans  reported  that  fire  inspections  of  the  Condon  School 
are  performed  quarterly. 

FINDINGS  AND  CONCLUSION 

Ashaki  S.  is  a  handicapped  child  with  a  substantial  disability, 
falling  within  the  purview  of  20  USC  1400  et  sea,  and  M.G.L.  ch.  71B. 
As  such,  she  is  entitled  to  a  free,  appropriate,  public  education  and 
an  IEP  which  assures  her  maximum  feasible  educational  development  in 
the  least  restrictive  environment  consistent  with  that  goal.   Neither 
her  status  or  entitlement  is  in  dispute.   Consensus  further  exists  as 
to  the  nature  and  extent  of  her  multiple  needs  (see  Profile,  supra) , 
and  the  specialized  programming  required  to  address  same.   (See 
Exhibit  A,  1990-91  IEP.) 

The  issue  in  the  instant  matter  is  a  very  limited  one,  that  is, 
whether  the  physical  condition  of  the  DDC  classroom  proposed  for 
Ashaki  would  in  any  way  impede  implementation  of  the  proposed  IEP, 
designed  to  assure  her  maximum  feasible  educational  development  in  the 
least  restrictive  environment  consistent  with  that  goal.   It  is  my 
determination  based  upon  a  preponderance  of  the  evidence  presented, 
including  a  site  visit  by  this  hearing  officer,  that  the  DDC  classroom 
comports  with  commonly  accepted  standards  of  safety  and  cleanliness. 
I  furthermore  find  that  the  physical  condition  of  the  room  would  not 
compromise  the  full  and  effective  implementation  of  Ashaki ' s  IEP, 
and  as  such  is  appropriate  to  the  special  needs  with  which  she 
presents.   My  reasoning  follows. 

In  reviewing  the  record  I  first  note  that  testimony  presented  by 
parents'  witnesses  regarding  the  condition  of  the  DDC  room  was  based 
on  personal  observations  made  some  months  prior  to  the  date  of 
hearing.   (Mr.  S.;  Ms.  Belcher;  Ms.  Connor).   This  time  factor  is 
critical  in  the  instant  case  given  the  unrebutted  evidence  profferred 
by  BPS  revealing  that  significant  changes  have  been  occasioned  in  the 
classroom  since  such  observations  and  that  additional  improvements 
are  slated  for  completion  in  the  near  future.   Since  there  is  no 
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retroactive  issue  before  me  in  this  matter,  inquiry  will  focus  on  the 
condition  of  the  room  as  currently  constituted,  as  such  is  the 
operative  status  with  regard  to  prospective  decision  making. 

The  DDC  classroom  in  its  present  condition  is  neither  overly 
cluttered  with  equipment  (Mr.  Sitar;  Ms.  Connor*)  nor  filthy  in 
appearance.   Given  the  nature  of  the  population  served,  DDC  staff  are 
particularly  sensitive  to  health  and  hygiene  issues,  and  specific 
precautions  are  taken  in  this  regard.   (Mr.  Sitar) .   Ample  room  is 
available  for  Ashaki  to  crawl  around,  explore  her  environment,  and 
thus  "learn".   In  addition,  discrete  areas  are  designated  for  other 
specified  activities  (e.g.  "standing  area,"  where  hanging  visual 
stimulation  equipment  is  located;  eating  area) .   Allegedly  unstable 
cardboard  structures  (a  source  of  concern  to  parents'  witnesses)  have 
apparently  been  removed,  and  more  durable  cardboard,  specifically 
designed  for  building/modifying  equipment,  has  been  ordered  for  the 
class.   (Mr.  Sitar).   The  walls,  while  not  freshly  painted,  certainly 
are  not  strikingly  dirty  in  appearance  and,  in  any  event,  are 
scheduled  to  undergo  a  paint  job  on  May  7,  1990  (this  prior  to 
issuance  of  the  instant  decision) .   The  carpet,  while  evidencing  some 
areas  of  permanent  stain,  does  not  emerge  as  otherwise  unsanitary  and, 
as  attested  to  by  Mr.  Sitar,  is  vacuumed  nightly.  (It  should 
furthermore  be  noted  that  mats  are  available  to  students  for  periods 
of  time  spent  on  the  floor  when  they  are  not  moving  about.)   I  thus 
conclude  that  even  were  the  installation  of  new  flooring  not 
immediately  forthcoming  (refer  to  testimony  of  Mr.  Puleo  regarding  a 
projected  July  1990  date  for  same) ,  the  condition  of  the  carpet  in  the 
DDC  room  would  not  be  an  impediment  to  endorsement  of  the  Condon 
program  for  Ashaki.   The  fact  that  installation  of  new  flooring  is 
imminent  is,  however,  worthy  of  note  with  respect  to  an  on-going 
placement  for  Ashaki  at  DDC  during  academic  1990-1991. 

Given  my  determination  herein,  BPS  shall  not  bear  financial 
responsibility  for  Ashaki 's  continued  placement  at  the  CDDC. 

*as  per  her  review  of  photographs. 


By  the  Hearing  Officer: 


Date :  "'/'-C^  e~ 
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DEPARTMENT  OF  EDUCATION 


BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE  TIMOTHY  R.  BSEA  90-0950 


INTERIM  DECISION  AND  ORDER 


This  matter  involves  the  provision  of  a  free 
appropriate  public  education  to  Timothy  R. ,  a  three  year  old 
child,  by  the  North  Middlesex  Regional  School  District  under 
G.L.  c.71B  (Chapter  766)  and  20  U.S.C.  1401  et  seq.  (the 
Education  for  the  Handicapped  Act) .   By  agreement  of  the 
parties,  to  facilitate  an  immediate  educational  placement 
for  Timmy,  I  am  issuing  an  Interim  Decision  and  Order, 
determining  Timmy' s  appropriate  special  education  placement. 
A  Final  Decision  and  Order  will  follow. 

Pursuant  to  the  request  of  Timmy' s  parents,  a  hearing 
in  this  matter  was  held  before  me  on  January  24,  25,  1990  in 
Fitchburg,  Massachusetts,  at  law  offices  of  parents' 
Counsel.   Parties  filed  closing  argument  on  February  14, 
1990,  and  the  record  closed  as  of  that  date. 

FINDINGS 

Based  on  the  entire  documentary  record  and  oral 
testimony  in  the  proceedings,  I  make  the  following  findings: 
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1.  Timmy  is  a  three  year  child,  with  a  diagnosis  of 
cerebral  palsy.   As  the  result  of  his  condition,  he  has 
substantial  delays  in  the  areas  of  fine  and  gross  motor 
skills  and  is  significantly  delayed  in  the  area  of 
expressive  language.   He  has  severe  articulation 
difficulties  and  is  able  to  produce  only  a  few  words  that 
can  be  understood.   Despite  these  areas  of  deficit,  Timmy 
appears  to  be  of  average  to  above  average  cognitive  ability. 

2.  Timmy 's  need  for  specialized  education  and  related 
services  was  identified  at  a  very  early  age.   He  received 
educational  services  from  the  Early  Intervention  program  of 
the  Hebert  Lipton  Health  Center  in  Fitchburg,  beginning 
December  30,  1987.   In  addition,  the  R's  at  their  own 
expense  obtained  speech  and  language  and  physical  therapy 
services  for  Timmy.   Speech  and  language  therapy,  were 
provided  by  Ms.  Maggie  Sauer,  formerly  of  the  Mobile 
Outreach  Program  of  The  Children's  Hospital,  physical 
therapy  by  Ms.  Christine  Quill.   Timmy  is  currently  not  in 
an  educational  program,  pending  a  decision  in  this  matter. 

3.  Under  the  service  program  developed  by  his  parents, 
Timmy  has  made  significant  progress.   The  evaluators,  who 
have  assessed  Timmy' s  educational  needs,  agree  that  he  needs 
a  special  education  program,  consisting  of  integrated 
programming  with  typical,  as  well  as  disabled,  students, 
intensive  speech  and  language  therapy,  occupational  therapy, 
and  physical  therapy.   The  November  1987  Psychoeducational 
Study,  prepared  by  the  Developmental  Evaluation  Clinic  at 
The  Children's  Hospital,  recommended  an  educational  program, 
including  therapies,  of  at  least  twenty  hours  per  week  (Ex. 
P-4) .   The  longer  term  educational  goal  for  Timmy  is  for  him 
to  be  able  to  educated  in  mainstream  educational  classes  for 
kindergarten  or  first  grade. 
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4.  Although  Timmy  appears  to  be  making  considerable 
developmental  progress,  he  must  currently  rely  for  the 
majority  of  his  expressive  language  on  communication  boards, 
developed  for  him  by  Ms.  Sauer,  as  an  augmentative 
communication  system.   It  is  hoped  by  those  who  have  worked 
with  Timmy  that  his  articulation  deficits  can  be  remediated, 
through  the  use  of  cued  speech  and  other  techniques  but, 
currently  his  developing  receptive  language  skills 
significantly  outdistance  his  ability  to  communicate 
expressively.   Timmy 's  parents  described  increasing 
instances  of  frustration  for  Timmy,  because  he  cannot  make 
himself  understood.   There  appears  to  be  no  dispute  that  the 
use  of  a  communication  board,  which  will  need  to  be 
regularly  modified  and  revised  to  reflect  Timmy' s  rapidly 
developing  receptive  language  skills,  is  an  essential 
element  of  any  educational  program  provided  for  Timmy. 
Timmy  has  had  some  experience  in  using  a  computer  during  his 
speech  and  language  therapy,  and  it  appears  to  be  a  useful 
educational  tool. 

5.  In  addition  to  expressive  language  deficits,  Timmy 
continues  to  evidence  fine  and  gross  motor  deficits.   Timmy 
currently  wears  braces  on  both  legs  to  address  severe  ankle 
pronation.   He  is  able  to  walk  by  himself  on  smooth 
surfaces,  but  his  sense  of  balance  is  weak,  and  he  is  easily 
knocked  over.   He  does  not  like  to  be  in  large  groups  of 
children,  where  he  may  be  accidentally  knocked  over.   If  he 
falls,  he  cannot  pull  himself  up  without  assistance.   He  is 
unable  to  climb  up  or  down  stairs  by  himself,  but  can  do  so 
slowly  with  assistance  from  an  adult.   He  is  learning  to 
climb  stairs,  holding  the  railing  with  both  hands.   Because 
of  his  gross  motor  weakness,  walking  more  than  a  short 
distance  causes  Timmy  to  tire.   He  also  has  difficulty 
walking  on  uneven  surfaces. 
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6.  The  North  Middlesex  Regional  School  District  (North 
Middlesex)  has  proposed  a  three  day  a  week  program  for  Timmy 
in  its  Developmental  Preschool  program  (program  prototype 
502.8(b)).   Two  days  a  week,  the  class  will  consist  of  three 
children  with  disabilities  and  three  typical  children 
without  disabilities.   On  the  third  day,  only  the  disabled 
children  attend  the  program,  and  the  program  focuses  on  the 
provision  of  needed  related  services.   North  Middlesex's  IEP 
totals  11  hours  of  services,  consisting  of  7.0  hours  of 
class  time,  physical  therapy,  totaling  1.0  hours  a  week, 
speech  and  language  therapy,  totaling  1.5  hours  a   week,  and 
occupational  therapy  1  hour  a  week,  and  adaptive  physical 
education,  0.5  hour  per  week.   In  addition,  at  the  hearing, 
counsel  for  North  Middlesex  represented  that  an  addition  1.5 
hours  of  physical  therapy  would  be  added  to  Timmy' s  program 
to  be  provided  in  his  home. 

7.  The  preschool  program  would  be  taught  by  Kathy 
Valeri,  who  is  certified  in  early  childhood  special  needs 
with  an  aide.  An  additional  aide  would  be  hired,  if  Timmy 
attends  the  program.   In  addition,  Paula  DeRosier,  a 
certified  Speech  Pathologist,  who  oversees  all  of  the  North 
Middlesex  early  childhood  programs,  and  whose  office  is 
located  in  the  same  area,  as  the  class  proposed  for  Timmy, 
is  regularly  in  the  class.   Ms.  DeRosier  would  provide 
speech  and  language  therapy  to  Timmy.   The  physical  and 
occupational  therapists  do  not  work  in  the  building,  but 
provide  services  under  contract  to  North  Middlesex. 

8.  Valeri  and  DeRosier  have  had  some  experience  with 
other  children,  who  use  various  types  of  communication 
boards,  either  as  augmentative  or  alternative  communication 
devices.   Both  observed  Ms.  Sauer's  speech  and  language 
therapy  program  in  Timmy 's  home  last  fall.   However,  neither 
of  them  has  ever  tried  to  use  the  communication  board  with 
Timmy,  even  though  Timmy  and  his  Mother  attended  the 
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preschool  class  on  one  occasion  to  observe  it.   Similarly, 
even  though  there  is  another  student  in  the  North  Middlesex 
preschool  program,  who  has  significant  expressive  language 
deficits,  no  proposal  was  made  to  use  a  communication  board 
with  that  student.   Just  prior  to  the  hearing  in  this 
matter,  North  Middlesex  offered  to  contract  with  the 
Communication  Enhancement  Clinic  of  The  Children's  Hospital 
to  provide  its  staff  with  training  in  use  of  augmentative 
communication  systems.   It  also  offered  to  look  into  the 
acquiring  of  a  computer  for  classroom  use. 

9 .  The  North  Middlesex  preschool  program  is  located  on 
the  second  floor  of  its  High  School.   To  get  to  the 
classroom  from  his  bus,  Timmy  would  have  to  climb  27  stairs. 
The  class's  restroom  is  located  about  100  feet  from  the 
classroom.   In  addition,  the  playground  used  by  the  program 
is  located  at  the  opposite  end  of  the  building, 
approximately  160  feet  away.   To  get  to  the  playground, 
Timmy  would  have  to  walk  down  the  stairs  with  assistance, 
down  the  corridor,  and  then  cross  a  street  or  driveway. 
There  is  an  elevator  in  the  building  about  125  feet  from  the 
classroom,  but  it  is  at  the  opposite  end  of  the  building 
from  the  playground  about  250  feet  away.   Travel  time  to  the 
North  Middlesex  program  is  only  a  few  minutes  in  duration  by 
bus . 

10.  The  program  proposed  by  the  R's  is  offered  by  the 
Anne  Sullivan  School.   Anne  Sullivan  is  a  private  special 
education  day  program,  which  provides  programming  for  3  3 
students,  aged  3  to  7 ,  of  whom  50%  have  disabilities  and  50% 
are  typical  children.   If  Timmy  were  to  attend  the  Anne 
Sullivan  program,  he  would  be  in  an  integrated  preschool 
class  of  seven  children  of  whom,  apart  from  himself,  three 
are  typical  children  and  three  have  disabilities.   One  child 
uses  a  communication  board.   The  class  is  taught  by  a 
teacher,  who  has  a  moderate  special  needs  certificate.   In 
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addition  there  are  on  staff,  a  licensed  speech  pathologist, 
two  physical  therapists,  an  occupational  therapist,  and  five 
classroom  aides.   The  preschool  program  is  offered  four 
times  a  week  and,  including  therapies,  totals  16  hours  of 
programming.   There  is  an  adaptive  playground  area  directly 
outside  the  classroom.   Timmy  would  not  have  to  climb  stairs 
to  get  to  his  classroom.   The  bathroom  is  close  to  the 
classroom.   A  gross  motor  structure,  used  by  the  teacher  and 
therapists  is  present  in  the  classroom  area.   The  school  is 
arranged  with  individual  classrooms  configured  around  a 
common  area.   During  one  hour  in  the  morning,  the  children 
in  the  class  Timmy  would  attend  are  together  with  the  other 
students  in  the  common  area. 

11.  The  staff  at  Anne  Sullivan  has  experience  in 
working  with  children  who  use  augmentative  communication 
devices.   Three  children  at  the  school  currently  use 
communication  boards.   In  addition,  the  Communication 
Enhancement  Program  recently  trained  the  Anne  Sullivan  staff 
in  developing  computer-enhanced  communication  systems  for 
students  with  communication  disorders.   The  program 
currently  utilizes  computers  in  the  classroom,  as  part,  of 
the  educational  program. 

12.  If  Timmy  were  to  attend  the  Anne  Sullivan  program, 
his  schedule  would  consist  of  twelve  hours  weekly  of  class 
time,  1.5  hours  per  week  of  speech  and  language  therapy,  1.5 
hours  per  week  of  physical  therapy,  and  one  hour  per  week  of 
occupational  therapy.   The  therapies  would  occur  on  a  pull- 
out  basis  during  the  school  day  with  one  hour  provided  at 
Timmy' s  home.   To  attend  the  Anne  Sullivan  program,  Timmy 
would  have  a  bus  ride  of  approximately  45  minutes  each  way. 
His  parents  report  that  when  he  rode  the  bus  to  the  Early 
Intervention  program,  Timmy  usually  slept,  and  was  not  tired 
when  he  arrived  at  school.   In  their  opinion,  a  longer  ride 
to  Anne  Sullivan  would  not  tire  him. 
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CONCLUSION  AND  ORDER 

Based  on  the  record  before  me,  I  conclude  that  the  Anne 
Sullivan  preschool  program  can  best  provide  for  Timmy's 
maximum  feasible  educational  development  in  the  least 
restrictive  environment.   I  find  that  both  programs  provide 
an  integrated  educational  experience.   But  in  fact,  the  Anne 
Sullivan  program  ,  albeit  in  a  private  school,  provides  more 
hours  of  integrated  education  (four  days  a  week  versus  two 
days  a  week) .   Further,  the  general  student  population  at 
Anne  Sullivan  includes  typical  and  disabled  children  aged  3 
to  7,  who  are  age  appropriate  peers,  unlike  the  student 
population  at  North  Middlesex  High  School.   There, 
presumably,  some  effort  must  be  made  to  avoid  contact 
between  the  children  in  the  preschool  program  and  the  high 
school  students  in  the  halls  and  other  common  areas. 

Secondly,  I  find  that  the  physical  setting  at  the  Anne 
Sullivan  program  is  more  suitable  to  Timmy's  needs  than  that 
of  the  North  Middlesex.   I  do  not  find  appropriate  a  program 
setting  that  requires  Timmy  to  regularly  climb  a  significant 
number  of  stairs  (or  walk  a  long  distance  to  the  school's 
elevator) ,  and  walk  extended  distances  to  participate  in 
playground  activities. 

Finally,  I  am  persuaded  that,  although  the  North 
Middlesex  personnel  are  well-trained  and  highly  experienced 
in  their  fields  generally,  they  do  not  appear  to  have  the 
specific  experience  in  the  development,  modification  and 
implementation  of  communication  boards  requisite  to  the 
implementation  Timmy's  program  of  augmentative 
communication.   North  Middlesex's  staff  appear  to  require 
some  level  of  training  and  a  period  of  time  before  they  are 
able  to  implement  Timmy's  augmentative  communication 
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program.   In  contrast,  the  staff  of  the  Anne  Sullivan 
currently  have  the  experience  necessary  to  implement  Timmy's 
language  program. 

Thus,  in  view  of  Timothy  R's  present  need  to  receive 
appropriate  special  education,  I  order  the  North  Middlesex 
Regional  School  District  to  immediately  take  those  steps 
necessary  to  place  Timothy  R.  in  the  preschool  program  at 
Anne  Sullivan  School,  and  to  provide  for  his  transportation 
to  that  program.   A  Final  Decision  and  Order,  setting  forth 
in  greater  detail  my  findings  and  the  basis  for  my  order, 
will  follow  shortly. 

By  the  Hearing^ Officer: 

TU 

Date:   February  17,  1990 
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DEPARTMENT  OF  EDUCATION 


BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:   TIMOTHY  R.  BSEA  90-0950 


DECISION 


This  decision,  which  is  governed  by  M.G.L.c.  15,  30A, 
7 IB;  20  U.S.C.  s.  14  01  et  sea,  and  29  U.S.C.  s.794,  and 
their  attendant  regulations,  involves  the  provision  of  a 
free  appropriate  public  education  to  Timothy  R. ,  a  three 
year  old  child,  by  the  North  Middlesex  Regional  School 
District.   By  agreement  of  the  parties,  to  facilitate  an 
immediate  educational  placement  for  Timothy  (Timmy) ,  an 
Interim  Decision  in  this  matter  was  issued  on  February  20, 
1990  placing  him  at  the  Anne  Sullivan  School,  a  prototype 
502.8(b)  integrated  preschool  program.   This  decision 
provides  the  final  determination  of  this  matter. 

Pursuant  to  the  request  of  Timmy' s  parents,  a  hearing 
in  this  matter  was  held  before  me  on  January  24,  25,  1990  in 
Fitchburg,  Massachusetts,  at  the  law  offices  of  parents' 
counsel.   Parties  filed  closing  argument  on  February  14, 
199  0,  and  the  record  closed  as  of  that  date.   The  following 
individuals  participated  in  some  or  all  of  the  proceedings: 

Mr.  R. ,    Father 

Mrs.  R. ,   Mother 

Susan  Arsenault,    Teacher,  Herbert  Lipton  Early 
Intervention  Center 

Maggie  Sauer,    Certified  Speech  Pathologist 

Carol  Huebner,    Program  Coordinator,  Anne  Sullivan 
Center 

Christine  Quill,    Physical  Therapist 

Paula  DeRosier,    Certified  Speech  Pathogist,  North 
Middlesex  Regional  School  District 

Kathy  Valeri,    Early  Childhood  Teacher,  North 
Middlesex  Regional  School  District 
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Garry  Gleckel,    Director  of  Special  Needs,  North 
Middlesex  Regional  School  District 

Richard  Sullivan,    Attorney  for  North  Middlesex 
Regional  School  District 

Charles  Vander  Linden,    Attorney  for  Parents  and 
Student 

Kristen  Reasoner  Apgar,    Hearing  Officer 

ISSUE 


Does  the  integrated  preschool  program  offered  by  the 
North  Middlesex  Regional  School  District  for  Timmy  R. 
provide  for  his  maximum  feasible  educational  development  in 
the  least  restrictive  environment,  or  do  his  educational 
needs  necessitate  placement  in  the  integrated  preschool 
program  provided  by  the  Anne  Sullivan  Center? 

POSITIONS  OF  THE  PARTIES 


Parents' s  Position: 

Timmy* s  special  educational  needs  are  unique  in  that 
while  he  has  severe  expressive  language  deficits, 
necessitating  the  utilization  of  an  augmentative 
communication  device,  he  is  of  average  intelligence  and  can 
be  expected  to  be  educated  successfully  with  his  non- 
disabled  peers,  provided  his  early  childhood  program 
provides  appropriate  services  and  is  offered  by  individuals 
possessing  the  requisite  specialized  expertise  in  educating 
children  like  Timmy.   The  program  offered  by  North  Middlesex 
does  not  have  the  capacity  to  meet  Timmy' s  unique  needs. 
Further,  it  does  not  offer  as  much  opportunity  for 
integration  with  typical  children,  as  the  program  at  Anne 
Sullivan  Center,  and  the  North  Middlesex  classroom  is 
located  in  a  high  school  building,  that  is  not  easily 
accessible  to  Timmy,  who  has  difficulty  climbing  stairs  and 
walking  long  distances.   The  program  offered  by  the  Anne 
Sullivan  Center  is  better  suited  to  Timmy 's  educational 
needs. 

Schools'  Position: 

The  North  Middlesex  Regional  School  District  argues 
that  its  program,  which  is  an  integrated  preschool  program 
located  in  the  North  Middlesex  Regional  High  School, 
provides  the  well-coordinated  educational  services  and 
speech  and  language,  physical,  and  occupational  therapies 
all  parties  agree  Timmy  needs.  Further,  the  North  Middlesex 
program  is  superior  to  that  offered  by  the  Anne  Sullivan 


4/-M7 


-3- 


Center,  because  the  staff  at  North  Middlesex  have  greater 
experience,  and  the  travel  time  to  the  North  Middlesex 
program  is  much  shorter. 


FINDINGS 


Student  Profile: 

Based  on  the  entire  documentary  record  and  oral 
testimony  in  the  proceedings,  I  make  the  following  findings: 

1.  Timmy  is  a  three  year  child,  with  a  diagnosis  of 
cerebral  palsy.   As  the  result  of  his  condition,  he  has 
substantial  delays  in  the  areas  of  fine  and  gross  motor 
skills  and  is  significantly  delayed  in  the  area  of 
expressive  language.   He  has  severe  articulation 
difficulties  and  is  able  to  produce  only  a  few  words  that 
can  be  understood.   Despite  these  areas  of  deficit,  Timmy 
appears  to  be  of  average  to  above  average  cognitive  ability. 
(Ex.  S-4,  S-5,  P-3,  P-4,  P-8,  Testimony  of  Mr.  R. ,  Mrs.  R, 
Sauer,  Quill,  Valeri,  DeRosier.) 

2.  Timmy 's  need  for  specialized  education  and  related 
services  was  identified  at  a  very  early  age.   He  received 
educational  services  from  the  Early  Intervention  program  of 
the  Hebert  Lipton  Health  Center  in  Fitchburg,  beginning 
December  30,  1987,  when  he  was  one  year  old.   In  addition, 
the  R's,  at  their  own  expense,  obtained  speech  and  language 
and  physical  therapy  services  for  Timmy.   Speech  and 
language  therapy,  were  provided  by  Ms.  Maggie  Sauer, 
formerly  of  the  Mobile  Outreach  Program  of  the  Communication 
Enhancement  Clinic  of  the  Children's  Hospital,  and  physical 
therapy  by  Ms.  Christine  Quill.   The  Bureau's  Interim 
Decision  of  February  20,  1990  ordered  Timmy 's  placement  in 
the  Preschool  program  provided  by  the  Anne  Sullivan  Center. 
(Ex.  P-4,  P-7,  S-5,  Testimony  of  Mrs.  R. ,  Quill,  Sauer, 
Arsenault. ) 

3.  Under  the  service  program  developed  by  his  parents, 
Timmy  made  significant  progress.   The  evaluators,  who  have 
assessed  Timmy 's  educational  needs,  agree  that  he  needs  a 
special  education  program,  consisting  of  integrated 
programming  with  typical,  as  well  as  disabled,  students, 
intensive  speech  and  language  therapy,  occupational  therapy, 
and  physical  therapy.   (Ex.  S-4,  S-5,  S-8,  S-9,  P-l,  P-2 ,  P- 
4,  P-5,  P-6,  Testimony  of  Quill,  Sauer,  Arsenault, 
DeRosier.) 

4   The  November  1987  Psychoeducational  Study,  prepared 
by  the  Developmental  Evaluation  Clinic  at  The  Children's 
Hospital,  recommended  an  educational  program,  including 
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occupational ,  physical  and  speech  and  language  therapies,  of 
at  least  twenty  hours  per  week,  including  the  services  of  a 
specialist  trained  in  working  with  bright,  low-verbal 
children  (Ex.  P-4) .   The  Speech  and  Language  Evaluation 
Report  prepared  by  Paula  DeRosier  similarly  found  that  Timmy 
possessed  average  to  above  average  receptive  language 
skills,  scoring  (when  at  the  age  of  36  months)  at  the  38  to 
40  month  level  in  word  classes  and  relations,  the  42  to  45 
month  level  in  grammatical  morphemes,  and  in  the  4  3  to  44 
month  level  in  elaborated  sentences  on  the  Peabody  Picture 
Vocabulary  Test.   Conversely,  his  expressive  language  levels 
were  severely  delayed  (Ex.  S-4) .  (Similar  findings  appear  in 
the  Comprehensive  Development  Assessment,  of  the  Early 
Intervention  Program,  Ex.  P-7 . )   The  longer  term  educational 
goal  for  Timmy  is  for  him  to  be  able  to  educated  in 
mainstream  educational  classes  for  kindergarten  or  first 
grade.   (Testimony  of  Mr.  R. ,  Mrs.  R. ,  Arsenault,  Sauer.) 

5.  Although  Timmy  appears  to  be  making  considerable 
developmental  progress,  he  relies  for  the  majority  of  his 
expressive  language  on  communication  boards,  originally 
developed  for  him  by  Ms.  Sauer,  as  an  augmentative 
communication  system.   It  is  hoped  by  those  who  have  worked 
with  Timmy  that  his  articulation  deficits  can  be  remediated, 
through  the  use  of  cued  speech  and  other  techniques  but, 
currently  his  developing  receptive  language  skills 
significantly  outdistance  his  ability  to  communicate 
expressively.   (Ex.  S-4,  P-2,  P-3,  Testimony  of  DeRosier, 
Sauer,  Arsenault.) 

6.  At  the  hearing  Timmy' s  parents  described  increasing 
instances  of  frustration  for  Timmy,  because  he  cannot  make 
himself  understood  to  family  members.   Ms.  Sauer  testified 
regarding  the  elements  that  are  needed  in  order  to  provide 
Timmy  with  an  appropriate  augmentative  communication  system. 
In  her  opinion  Timmy  needs  the  services  of  an  individual  who 
can  readily  use  and  modify  communication  boards  for  use  in 
the  settings  where  Timmy  operates,  home  and  school.   The 
boards  through  use  of  pictures,  line  drawings  and  other 
symbols  must  present  vocabulary  and  sentence  structures, 
able  to  reflect  Timmy 's  rapidly  developing  receptive 
language.   Ideally  the  boards  should  be  modified  and  revised 
as  often  as  weekly.   In  her  view  in  the  longterm  Timmy  will 
be  able  to  talk,  but  the  short  term  risk  is  that  he  will  not 
have  the  tools  available  to  him  to  compensate  for  the 
inability  to  make  himself  understood  to  others,  thereby 
depressing  his  acquisition  of  literacy  skills  and  capacity 
for  social  interaction.   (Testimony  of  Mr.  R. ,  Mrs.  R. ,  and 
Sauer. ) 

7.  There  appeared  to  be  no  dispute  that  the  use  of  a 
communication  board,  which  would  need  to  be  regularly 
modified  and  revised  to  reflect  Timmy' s  rapidly  developing 
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receptive  language  skills,  is  an  essential  element  of  any 
educational  program  provided  for  Timmy. 

8.  Timmy  also  had  some  experience  in  using  a  computer 
during  the  speech  and  language  therapy  provided  to  him  by 
Ms.  Sauer,  and  in  the  opinion  of  Ms.  Sauer  it  appeared  that 
use  of  a  computer  to  enable  Timmy  to  be  able  to  create 
messages  might  prove  to  be  a  useful  educational  tool  to 
assist  in  increasing  speech  output.   (Testimony  of  Sauer.) 

9.  In  addition  to  expressive  language  deficits,  Timmy 
continues  to  evidence  fine  and  gross  motor  deficits.   The 
Occupational  Therapy  evaluation  conducted  by  North  Middlesex 
described  his  overall  fine  and  gross  motor  skills  as 
significantly  delayed  (Ex.  S-5) .   Timmy  currently  wears 
braces  on  both  legs  to  address  severe  ankle  pronation.   He 
is  able  to  walk  by  himself  on  smooth  surfaces,  but  his  sense 
of  balance  is  weak,  and  he  loses  his  balance  easily  knocked 
over.   He  does  not  like  to  be  in  large  groups  of  children, 
because  of  his  fear  that  he  may  be  accidentally  knocked 
over.   If  he  falls,  Timmy  cannot  pull  himself  up  without 
assistance.   He  is  unable  to  climb  up  or  down  stairs  by 
himself,  but  can  do  so  slowly  with  assistance  from  an  adult. 
He  is  learning  to  climb  stairs,  holding  the  railing  with 
both  hands.   Because  of  his  gross  motor  weakness,  walking 
more  than  a  short  distance  causes  Timmy  to  tire.   He  also 
has  difficulty  walking  on  uneven  surfaces.   (Ex.  S-5,  S-7, 
P-5,  P-6,  P-7,  Testimony  of  Quill,  Mrs.  R.) 

North  Middlesex's  Proposed  Program; 

10.  The  North  Middlesex  proposed  a  three  day  a  week 
program  for  Timmy  in  its  Developmental  Pre-school  program 
(program  prototype  502.8(b)).   Two  days  a  week,  the  class 
would  consist  of  three  children  with  disabilities  (including 
Timmy)  and  three  typical  children  (without  disabilities) . 

On  the  third  day,  only  the  disabled  children  attend  the 
program,  and  the  program  focuses  on  the  provision  of  needed 
related  services.   North  Middlesex's  IEP  totaled  11  hours  of 
services,  consisting  of  7 . 0  hours  of  class  time,  physical 
therapy,  totalling  1.0  hours  a  week,  speech  and  language 
therapy,  totalling  1.5  hours  a  week,  and  occupational 
therapy  1  hour  a  week,  and  adaptive  physical  education,  0.5 
hour  per  week.   In  addition,  at  the  hearing,  counsel  for 
North  Middlesex  represented  that  an  addition  1.5  hours  of 
physical  therapy  would  be  added  to  Timmy 's  program  to  be 
provided  in  his  home.   (Ex.  S-l,  S-3,  S-12,  Testimony  of 
DeRosier,  Valeri,  Gleckel.) 

11.  The  preschool  program  would  be  taught  by  Kathy 
Valeri,  who  is  certified  in  early  childhood  special  needs, 
and  an  aide.  An  additional  aide  would  be  hired,  if  Timmy 
were  to  attend  the  program.   In  addition,  Paula  DeRosier,  a 
Certified  Speech  Pathologist,  who  oversees  all  of  the  North 
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Middlesex  early  childhood  programs,  and  whose  office  is 
located  in  the  same  area  as  the  class  proposed  for  Timmy,  is 
regularly  in  the  preschool  classes.   Ms.  DeRosier  would 
provide  speech  and  language  therapy  to  Timmy,  outside  of 
class  time.   Physical  and  occupational  therapy  would  be 
provided  by  consultants,  who  do  not  work  in  the  building, 
but  provide  services  under  contract  to  North  Middlesex. 
(Ex.  S-3,  Testimony  of  DeRosier,  Gleckel.) 

12.  Valeri  and  DeRosier  have  had  some  experience  with 
other  children,  who  use  various  types  of  communication 
boards,  either  as  augmentative  or  alternative  communication 
devices.   Both  observed  Ms.  Sauer's  speech  and  language 
therapy  program  in  Timmy' s  home  in  October  1989.   However, 
neither  of  them  has  ever  tried  to  use  the  communication 
board  with  Timmy,  even  though  Timmy  and  his  Mother  attended 
the  preschool  class  on  one  occasion  in  the  fall  of  1989  to 
observe  it.   Similarly,  although  there  is  another  student  in 
the  North  Middlesex  preschool  program,  who  has  significant 
expressive  language  deficits,  no  proposal  was  made  to  use  a 
communication  board  with  that  student.   (Testimony  of  Mrs. 
R. ,  Valeri,  DeRosier.) 

13.  Just  prior  to  the  hearing  in  this  matter,  North 
Middlesex  offered  to  contract  with  the  Communication 
Enhancement  Clinic  of  The  Children's  Hospital  to  provide  its 
staff  with  training  in  use  of  augmentative  communication 
systems.   It  also  offered  to  look  into  the  acquiring  of  a 
computer  for  classroom  use.   (Ex.  S-l,  Testimony  of 
Gleckel . ) 

14 .  The  North  Middlesex  preschool  program  is  located 
on  the  second  floor  of  its  High  School.   To  get  to  the 
classroom  from  his  bus,  Timmy  would  have  to  climb  27  stairs. 
The  class's  restroom  is  located  about  100  feet  from  the 
classroom.   In  addition,  the  playground  used  by  the  program 
is  located  at  the  opposite  end  of  the  building, 
approximately  160  feet  away.   To  get  to  the  playground, 
Timmy  would  have  to  walk  down  the  stairs  with  assistance, 
down  the  corridor,  and  then  cross  a  street  or  driveway. 
There  is  an  elevator  in  the  building  about  125  feet  from  the 
classroom,  but  it  is  at  the  opposite  end  of  the  building 
from  the  playground,  about  2  50  feet  away.   (Testimony  of 
Mrs.  R.) 

15.  Travel  time  to  the  North  Middlesex  program  is  only 
a  few  minutes  in  duration  by  bus.   (Testimony  of  DeRosier.) 

Parents'  Proposed  Program: 

16.  The  program  ordered  in  the  Interim  Decision  is 
provided  by  the  Anne  Sullivan  Center.  The  Anne  Sullivan 
Center  is  a  private  special  education  day  program,  which 
provides  programming  for  3  3  students,  aged  3  to  7 ,  of  whom 
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50%  have  disabilities  and  50%  are  typical  children.   At  the 
Anne  Sullivan  program,  Timmy  is  placed  in  an  integrated  pre- 
school class  of  seven  children  of  whom,  apart  from  himself, 
three  are  typical  children  and  three  have  disabilities.   One 
child  uses  a  communication  board.   The  class  is  taught  by  a 
teacher,  who  has  a  B.S.  in  early  childhood/special  needs 
education  with  seven  years  experience  teaching  at  the  Anne 
Sullivan  Center  and  who  has  the  Massachusetts  Teacher  of 
Children  with  Moderal  Special  Needs  certificate.   In 
addition  there  are  on  staff,  a  licensed  speech  pathologist 
(who  has  a  Massachusetts  license  issued  in  1988,  but  who 
does  not  have  a  Certificate  of  Clinical  Competence) ,  two 
physical  therapists,  an  occupational  therapist,  and  five 
classroom  aides.   (Ex  P-12 . ) 

17 .  The  preschool  program  is  offered  four  times  a  week 
and,  including  therapies,  totals  16  hours  of  programming. 
There  is  an  adaptive  playground  area  directly  outside  the 
classroom.   Timmy  would  not  have  to  climb  stairs  to  get  to 
his  classroom.   The  bathroom  is  close  to  the  classroom.   A 
gross  motor  structure,  used  by  the  teacher  and  therapists  is 
present  in  the  classroom  area.   The  school  is  arranged  with 
individual  classrooms  configured  around  a  common  area. 
During  one  hour  in  the  morning,  the  children  in  the  class 
Timmy  would  attend  are  together  with  the  other  students  in 
the  common  area.   (Testimony  of  Huebner,  Mrs.  R.) 

18.  The  staff  at  Anne  Sullivan  has  experience  in 
working  with  children  who  use  augmentative  communication 
devices.   Three  children  at  the  school  currently  use 
communication  boards.   In  addition,  the  Children's  Hospital 
Communication  Enhancement  Clinic  recently  trained  the  Anne 
Sullivan  staff  in  developing  computer-enhanced  communication 
systems  for  students  with  communication  disorders.   The 
program  currently  utilizes  computers  in  the  classroom,  as 
part  of  the  educational  program.   (Testimony  of  Huebner, 
Sauer. ) 

19.  The  Anne  Sullivan  program  for  Timmy  consists  of 
twelve  hours  weekly  of  class  time,  1.5  hours  per  week  of 
speech  and  language  therapy,  1.5  hours  per  week  of  physical 
therapy,  and  one  hour  per  week  of  occupational  therapy.   The 
therapies  occur  on  a  pull-out  basis  during  the  school  day 
with  one  hour  provided  at  Timmy' s  home.   (Testimony  of 
Huebner. ) 

20.  Travel  time  to  attend  the  Anne  Sullivan  program  is 
approximately  4  5  minutes  each  way.   Timmy 's  parents 
testified  that  when  he  rode  the  bus  to  the  Early 
Intervention  program,  Timmy  usually  slept,  and  was  not  tired 
when  he  arrived  at  school.   In  their  opinion,  a  longer  ride 
to  Anne  Sullivan  would  not  tire  him.   (Testimony  of  Mrs.  R.) 
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CONCLUSION  AND  ORDER 


There  is  no  dispute  that  Timmy  is  a  student  with 
special  needs,  as  defined  by  M.G.L.c.  71B,  and  20  U.S.C. 
s.1401  et  sea. ,  and  as  such  is  entitled  to  a  free, 
appropriate  public  education  which  maximizes  his  educational 
potential  in  the  least  restrictive  environment.   Further, 
the  parties  are  in  substantial  agreement  that  Timmy  requires 
an  integrated  preschool  program,  which  provides  specialized 
education  geared  to  his  normal  cognitive  skills,  but  which 
also  provides  intensive  speech  and  language  therapy, 
occupational  therapy  and  physical  therapy  to  addressed  his 
severe  delays  in  expressive  language,  and  in  small  and  gross 
motor  skills.   Further,  they  are  agreement  that  Timmy' s 
severe  expressive  language  delays  necessitate  the  use  of  a 
augmentative  language  system,  utilizing  communication  boards 
in  the  home  and  school  setting.   Such  a  communication  system 
must  be  able  to  be  modified  and  revised  on  a  regular  basis 
in  order  to  reflect  Timmy' s  rapidly  developing  receptive 
language  skills,  and  to  minimize  his  difficulties  in 
expressing  his  thoughts  and  needs  to  those  around  him,  as 
his  expressive  language  skills  improve.   Rather,  the  dispute 
centers  on  which  program  —  North  Middlesex's  integrated 
preschool  program  or  that  offered  by  the  Anne  Sullivan 
Center  —  can  best  meet  Timmy 's  educational  needs.   Based  on 
the  record  before  me,  I  conclude  that  the  Anne  Sullivan 
preschool  program  can  best  provide  for  Timmy 's  maximum 
feasible  educational  development  in  the  least  restrictive 
environment,  because  it  provides  a  superior  program  that  is 
less  restrictive,  offers  more  specialized  services  that  are 
tailored  to  Timmy 's  individual  needs,  and  is  offered  in  a 
more  physically  accessible  setting. 

Although  the  Anne  Sullivan  Center  is  a  private  school, 
the  program  there  offers  more  hours  of  integrated  education 
(four  days  a  week  versus  two  days  a  week)  than  that  offered 
by  North  Middlesex.   The  general  student  population  at  Anne 
Sullivan  includes  16  typical  children,  aged  3  to  7 ,  who  are 
age  appropriate  peers.   Conversely,  apart  from  the  three 
typical  students  in  the  Middlesex  integrated  preschool 
program  itself,  the  regular  student  population  at  North 
Middlesex  High  School  is  not  comprised  of  age  appropriate 
peers,  and  presumably,  some  effort  must  be  made  to  avoid 
contact  between  the  children  in  the  preschool  program  and 
the  high  school  students  in  the  halls  and  other  common  areas 
while  entering  and  leaving  school,  and  in  going  back  and 
forth  to  the  bathrooms,  and  playground.   Thus,  I  conclude 
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that  the  Anne  Sullivan  Center  program  offers  Timmy  more 
opportunity  for  education  with  his  non-disabled  peers. 

Secondly,  I  find  that  the  physical  setting  at  the  Anne 
Sullivan  program  is  more  suitable  to  Timmy 's  needs  than  that 
of  the  North  Middlesex.   I  do  not  find  appropriate  a  program 
setting  that  requires  Timmy  to  regularly  climb  a  significant 
number  of  stairs  (or  walk  a  long  distance  to  the  school's 
elevator) ,  and  walk  extended  distances  to  use  the  bathroom 
or  to  participate  in  playground  activities.   At  North 
Middlesex,  considerable  time  and  physical  energy  would  be 
expended  by  Timmy  just  to  participate  in  normal  school 
activities.   In  addition  he  would  be  traveling  through  a 
building  used  primarily  by  high  school  students.   In  view  of 
his  severely  delayed  gross  motor  skills,  tendency  to  become 
exhausted,  and  to  be  fearful  about  losing  his  balance,  the 
North  Middlesex  setting  is  clearly  problematical.   In 
comparison,  the  Anne  Sullivan  Center  is  all  on  one  floor  and 
the  building  is  completely  physically  accessible,  and  the 
playground  equipment  is  directly  outside  the  classroom. 
Timmy  would  spend  much  less  time  coping  with  his  physical 
environment  and  would  have  correspondingly  more  time  to 
spend  in  normal  classroom  and  recreational  activities  during 
the  school  day,  and  indeed,  the  Anne  Sullivan  program 
already  provides  more  hours  of  programming  per  week  than 
does  that  offered  by  North  Middlesex. 

Finally,  I  am  persuaded  that,  although  the  North 
Middlesex  personnel  are  well-trained  and  highly  experienced 
in  their  fields  generally,  they  do  not  appear  to  have  the 
specific  experience  in  the  development,  modification  and 
implementation  of  a  communication  boards  requisite  to  the 
implementation  Timmy' s  program  of  augmentative 
communication.   As  indicated  by  its  offer  just  prior  to  the 
beginning  of  the  hearing  to  contract  with  the  Communication 
Enhancement  Clinic  at  Children's  Hospital  and  to  explore  the 
possibility  of  using  a  computer  in  the  classroom,  North 
Middlesex  appears  to  concede  that  its  staff  require  some 
level  of  training  and  some  modification  of  the  classroom 
program  before  it  can  implement  Timmy 's  augmentative 
communication  program.   In  contrast,  despite  North 
Middlesex's  argument  that  its  staff  possessed  superior 
credentials  to  that  of  the  Anne  Sullivan  Center,  I  find  that 
the  staff  of  the  Anne  Sullivan  currently  hold  the  legally 
required  certifications  and  licenses  in  all  pertinent  areas, 
and  in  fact  by  virtue  of  the  overall  training  of  the  staff 
and  the  school's  experience  in  serving  children  with  needs 
similar  to  Timmy' s,  have  the  developed  the  requisite 
expertise  required  to  implement  Timmy 's  language  program. 
Timmy 's  rapidly  developing  receptive  language  skills  cannot 
be  sacrificed,  by  failing  to  provide  appropriate 
augmentative  means  for  him  to  develop  expressive  language. 
I  am  persuaded  that  the  Anne  Sullivan  Center  is  better  able 
to  address  his  significant  language  needs. 
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Accordingly  for  the  reasons  set  out  above,  I  conclude 
that  Timmy's  appropriate  educational  program  is  that  offered 
at  the  Anne  Sullivan  Center,  as  ordered  in  the  Interim 
Decision  of  February  20,  1990,  and  order  North  Middlesex  to 
take  those  steps  necessary  implement  this  final  decision, 
including  provision  for  necessary  transportation  to  the 
preschool  program  at  Anne  Sullivan  School. 

By  ;the  Hearing^Qf  f icer: 
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IN  RE:    SARAH  C.  BSEA  #  90-1018 

DECISION 

This  decision  is  issued  pursuant  to  M.G.L.  ch .  71B,  15  and  30A, 
20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  regulations  promulgated 
under  those  statutes.   A  hearing  was  held  in  the  above  entitled  matter 
on  January  12,  February  1,  8,  and  28,  at  the  Administrative  Offices  of 
the  Wellesley  Public  Schools  in  Wellesley,  MA.   Those  present  for  all 
or  part  of  the  hearing  were: 

Sarah  C.  Student 

Mr.  &  Mrs.  C.  Parents 

Michael  Hollander  Psychologist  -  Adolescent  Day 

Service 

Kenneth  McElheny  Dean,  Arlington  School 

Steven  Berk  Psychologist 

Arnold  Kerzner  Psychologist 

Nancy  Lincoln  Director,  New  Perspectives  School 

Ann  Case  Special  Education  Administrator, 

Wellesley  Public  Schools 

David  Gotthelf  School  Psychologist,  Wellesley 

Amy  Hershenson  Special  Services,  Wellesley 
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Donna  Giannetti  Court  Reporter 

Robert  Crabtree  Attorney  for  Parents 

Albert  Robinson  Attorney  for  Wellesley 

Lindsay  Byrne  Hearing  Officer,  BSEA 

The  official  record  of  the  hearing  consists  of  documents 
submitted  by  the  parents,  marked  P-l  through  P-39,  and  by  the  School, 
labelled  S-l  through  S-96,  and  approximately  21  hours  of  recorded  oral 
testimony.   Both  parties  submitted  written  closing  arguments  by  March 
16,  199  0,  and  the  record  closed  on  that  date. 

Issues: 

I.   a.    Whether  the  1989-1990,  502.5  IEP  developed  by  Wellesley, 

which  offered  placement  at  the  New  Perspectives  School  for 
the  period  immediately  following  Sarah's  McLean  Hospital 
discharge,  was  reasonably  calculated  to  provide  the  maximum 
feasible  education  benefit  in  the  least  restrictive  setting? 
or 

b.    Whether  the  most  appropriate,  least  restrictive  option 
available  to  Sarah  at  that  time  was  placement  in  the 
Arlington  School  -  Adolescent  Day  Services  program? 

II.   Whether,  when  Sarah  was  re-hospitalized,  a  hospital-based 
tutoring  program,  rather  than  continued  attendance  at  the 
Arlington  School,  would  be  more  likely  to  produce  the  maximum 
feasible  educational  benefit  in  the  least  restrictive  setting? 
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Parents '    Position 

Sarah  is  a  bright  adolescent  whose  emotional  difficulties 
resulted  in  dangerously  impulsive  behavior.   In  order  to  be  available 
for  learning,  Sarah  needs  an  emotionally  and  physically  controlled 
environment  to  enhance  her  feelings  of  safety,  regular  and  constant 
therapeutic  input,  and  challenging  academics.   Wellesley  offered  a 
program,  New  Perspectives,  that  neither  met  these  criteria,  nor  was 
actually  available  to  Sarah  at  the  time  of  the  offer.   The  Arlington 
School  -  Adolescent  Day  Service  program  was  the  least  restrictive, 
available,  appropriate  option  for  Sarah  both  after  her  initial 
discharge  from  McLean  and  during  re-hospitalization. 

School /s  Position: 

After  discharge  from  McLean  Hospital,  Sarah  needed  a  highly- 
structured,  therapeutic  day  program  which  would  support  her  transition 
from  the  hospital  to  the  community  and  would  provide  positive  peer 
role  models.   The  New  Perspectives  school  offered  Sarah  a  more 
appropriate  peer  group  and  a  more  challenging  curriculum  than 
Arlington  School  did.   Tutoring  during  periods  of  hospitalization 
would  offer  Sarah  an  academic  program  more  closely  tailored  to  her 
needs  and  talents  than  that  available  at  the  Arlington  School,  while 
avoiding  exposure  to  students  who  are  less  academically  and 
emotionally  capable. 

Summary  of  the  Facts: 

The  pertinent  facts  are  not  in  dispute  and  may  be  briefly 
summarized: 

1.  Sarah  is  a  fifteen  year  old  of  at  least  average 
intelligence,  who  attended  regular  private  school  from  kindergarten 
through  the  eighth  grade.   She  is  a  lifelong  resident  of  Wellesley. 
In  the  summer  and  early  fall  of  1989  Sarah  began  exhibiting  serious 
difficulties  with  depression  and  impulsivity.   Due  to  a  series  of 
potentially  dangerous  acting-out  incidents  involving  running  away  from 
home,  use  of  illegal  drugs,  inappropriate  sexual  liaisons,  and 
weapons,  Sarah  was  hospitalized  at  McLean  Hospital  in  Belmont,  MA. 
Sarah  was  an  in-patient  at  McLean  from  September  22,  until  November 
21,  1989.   (P-48,  9;  Testimony  of  Ms.  C. ,  Mr.  C.) 

2.  At  McLean,  Sarah  received  a  diagnosis  of  "conduct  disorder, 
socialized,  non-aggressive,  DSM  III  312.21"  and  "identity  disorder  of 
adolescents,  DSM  III  313.82"  (P-48,  9).   In  plainer  terms,  Sarah  was 
experiencing  significant  difficulty  with  issues  of  separation, 
anxiety,  depression,  and  insecurity,  all  exacerbated  by  the  onset  of 
adolescence.   Her  internal  focus,  and  her  lack  of  behavioral  control, 
interfered  with  her  ability  to  attend  to  school  work.   (Testimony  of 
Berk,  Gotthelf ,  Kerzner,  Hollander) . 

3.  On  September  26,  1989,  Sarah's  parents  formally  requested 
special  education  assistance  from  Wellesley  (S-3,  P-8).   Wellesley 
immediately  began  the  evaluation  process  and  offered  in-hospital 
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tutoring  in  the  interim  period.   (S-4,  P-7 ,  Testimony  of  Case).   Sarah 
was  evaluated  by  Wellesley's  school  psychologist  (Testimony  of 
Gotthelf)  and  Wellesley's  consultant  psychiatrist  (Testimony  of 
Kerzner) .   At  Wellesley's  suggestion,  Sarah's  parents  began  to  look  at 
private,  therapeutic  day  schools,  which  might  have  offered  Sarah 
appropriate  post-discharge  educational  programs.   Sarah  and  her 
parents  visited  the  Phoenix  School,  the  Gifford  School,  New 
Perspectives,  and  the  Arlington  School.   They  found  Phoenix  and 
Gifford  to  be  inappropriate;  New  Perspectives  to  be  a  good  student 
population  and  structure,  but  somewhat  too  risky  for  Sarah;  and 
Arlington  School  to  be  the  place  where  Sarah  reported  feeling 
comfortable  and  safe.   (Testimony  of  Ms.  C.)   Sarah  was  discharged 
from  McLean  Hospital  on  November  21,  1989,  without  an  educational 
placement.   On  November  3  0th,  Wellesley  offered  to  provide  interim 
home  tutoring  to  Sarah.  (P-2,  S-71) . 

4.  On  December  1,  1989,  a  TEAM  meeting  was  held  to  plan  Sarah's 
educational  program.   There  was  general  agreement  on  Sarah's  learning 
profile  and  her  educational  goals  and  objectives.   (Testimony  of 
Gotthelf).   At  that  time,  Sarah  needed  a  small,  highly  structured, 
supportive,  therapeutic  educational  day  program,  with  easily 
accessible  clinical  support  and  challenging  academics.   (S-58,  89); 
Testimony  of  Hollander,  Gotthelf,  Berk,  Kerzner) .   Wellesley  indicated 
its  intent  to  recommend  Sarah's  placement  at  the  New  Perspectives 
School,  and  thereafter  produced  a  502.5  IEP,  calling  for  Sarah's 
placement  at  the  New  Perspectives  School  from  December  11,  1989, 
through  December  11,  1990  (P-l,  S-72) .   The  parents  rejected 
Wellesley's  proposed  placement  and  enrolled  Sarah  privately  at  the 
Arlington  School  on  December  4,  1989. 

5.  Kenneth  McElheny,  Dean  of  the  Arlington  School,  described 
the  program  available  there  as,  to  the  extent  possible,  typical  of  a 
regular,  comprehensive  private  high  school.   The  special  education 
aspect  of  the  program  is  the  collaboration  with  the  Adolescent  Day 
Service  ("ADS")  and  other  treatment  programs.   All  the  students 
participate  in  specialized  psychiatric,  psychological,  and  social  work 
support  daily  in  order  to  attend  the  Arlington  School.   The  ADS 
program  provides  the  necessary  therapeutic  supports  to  students  who 
are  not  hospitalized  at  McLean.   In  December  1989,  there  were  47 
students  at  Arlington  School,  aged  13  1/2  to  19.   Four  were  in- 
patients and  the  rest,  including  Sarah,  participated  in  the  ADS 
program.   The  diagnostic  profiles  of  the  students  range  from  severely 
psychotic  to  mild  adjustment  difficulties.   Sarah  fell  among  the  least 
severely  constrained  of  the  students. 

Arlington  School  offers  a  regular  academic  curriculum  with  small 
group  and  individualized  instruction.   It  is  located  in  a  building  on 
McLean  Hospital  grounds,  about  1/8  mile  from  the  building  in  which  ADS 
is  housed.   While  students  are  generally  free  to  come  and  go  according 
to  their  appointment  schedule  and  therapeutic  needs,  the  door  is 
locked  to  protect  the  students  who  need  greater  security.   There  are 
daily  staff  meetings  which  examine  the  academic,  behavioral, 
psychiatric,  and  social  constraints  on  the  students'  performance,  in 
order  to  adapt  the  curriculum  accordingly. 
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Mr-  McElheny  testified  that  Sarah  had  little  difficulty  fitting 
into  the  Arlington  School  program  and  using  the  Arlington  School/ADS 
resources  appropriately.   She  is  taking  English,  math,  science,  social 
studies,  and  art  and  is  passing  all  courses  (See  P-39) .   She  uses 
ADS  counseling  resources,  when  necessary,  and  has  never  been  out-of- 
control  at  Arlington  School.   She  misses  about  1-1  1/2  class  periods 
per  class  per  week,  due  to  her  need  for  therapeutic  intervention. 

Mr.  McElheny  is  familiar  with  the  New  Perspectives  program,  as 
the  programs  serve  the  same  type  of  student  and  they  are  in  frequent 
contact.   He  testified  that  New  Perspectives  requires  a  positive 
commitment  to  the  program,  which  Sarah  has  been  unwilling  or  unable  to 
make.   Therefore ,  New  Perspectives  would  not  admit  Sarah.   He 
described  the  clinical/emotional  support  system  available  at  New 
Perspectives  as  more  limited  than  that  at  Arlington  School,  and  thus 
found  New  Perspectives  to  be  a  somewhat  less  restrictive  environment 
than  Arlington  School.   Given  Sarah's  needs  and  talents,  however,  Mr. 
McElheny  saw  a  regular  boarding  school  as  the  most  appropriate 
placement  for  Sarah. 

6.  Nancy  Lincoln,  the  Executive  Director  of  the  New 
Perspectives  Program,  outlined  the  program  available  there.   New 
Perspectives  is  a  diploma  granting  high  school  designed  for  students 
aged  15  -  22,  who  have  not  been  successful  in  previous  school 
placements,  due  to  truancy,  drug/alcohol  abuse,  depression,  mania, 
suicide  attempts,  etc..   Group  and  individual  therapy  is  required,  but 
takes  place  apart  from  the  academic  program.   Small  group  classes  of 
one  to  two  hours  take  place  from  9  to  3 .   Students  are  expected  to 
attend  all  classes  and  do  not  receive  course  credit,  if  they  do  not  or 
cannot  do  so. 

Ms.  Lincoln  reviewed  Sarah's  referral  papers  in  November  1989, 
and  made  the  initial  determination  that  Sarah's  learning  needs  could 
be  appropriately  served  at  New  Perspectives.   She  then  met  with  Sarah, 
her  parents,  and  a  representative  from  Wellesley  Public  Schools  to 
explain  the  program.   She  explained  the  admissions  process,  which 
begins  when  the  student  telephones  Ms.  Lincoln  to  request  admission  to 
the  program,  continues  with  a  student,  teacher,  social  worker  meeting, 
then  a  family  meeting,  educational  testing,  and  finally  a  decision  by 
the  admissions  committee.   Ms.  Lincoln  explained  that  the  initial 
student  contact  was  an  absolute  pre-requisite  to  any  admissions 
consideration.   Sarah  never  made  such  a  contact  and,  therefore,  was 
never  formally  considered  for  admission  to  New  Perspectives.   (See 
also,  Testimony  of  Gotthelf.) 

7.  Mr.  Gotthelf,  the  Wellesley  School  Psychologist,  explained 
that  Wellesley  had  offered  the  New  Perspectives  placement  to  Sarah, 
because  it  believed  that  Sarah  could  function  appropriately  in  the 
less  restrictive  environment  and  could  benefit  from  contact  with 
peers,  who  were  less  ill  than  those  attending  the  Arlington  School. 
(See  also  Testimony  of  Kerzner,  Case) .   The  proposed  IEP  identified 
additional  clinical  services  available  at  the  Newton  Guidance  Day 
Program  (P-l,  S-72).   It  is  unclear  from  the  IEP  whether  this  service 
was  to  be  provided  by  the  Wellesley  Public  Schools,  although  both  Dr. 
Case  and  Mr.  Gotthelf  testified  that  it  was  a  Department  of  Mental 
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Health  Program.   In  any  event,  it  was  not  operational  at  the  time  the 
IEP  was  offered. 

8.  On  January  26,  1990,  Sarah  was  re-hospitalized  at  McLean. 
She  continued  to  attend  the  Arlington  School  -  ADS  day  program.   Dr. 
Kerzner,  Wellesley's  consulting  psychiatrist,  re-evaluated  Sarah  on 
February  3rd,  and  found  that  day  treatment  was  no  longer  an 
appropriate  avenue  for  addressing  Sarah's  impulsive  behaviors.   He 
found  that  Sarah  was  able  to  split  her  needs  and  the  service 
providers'  responses  in  a  split  program,  and  that  she  needed  an 
integrated  residential  therapeutic  program  which  could  cohesively  and 
comprehensively  address  her  cognitive  and  emotional  needs.   (Testimony 
of  Kerzner) . 

The  TEAM  reconvened  on  February  7,  1990.   Dr.  Kerzner  presented 
his  conclusions  and  Sarah's  clinical  therapist  at  ADS,  Dr.  Hollander, 
as  well  as  Arlington  school  staff  agreed.   Dr.  Hollander  recommended 
that  Sarah  continue  to  attend  the  Arlington  School  during  her  re- 
hospitalization  to  minimize  disruption.   The  possibility  of  tutoring 
was  discussed  briefly,  but  all  participants  agreed  that  it  had  been 
unsuccessful  in  the  past  and  that  Sarah  could  derive  more  benefit  from 
the  group  experience  at  Arlington  School.   (Testimony  of  Gotthelf; 
Mr.  C. ,  Kerzner) .   Mr.  Gotthelf  testified  that,  although  tutoring  is  a 
more  restrictive  educational  service  than  the  Arlington  School, 
Wellesley  offered  it  to  Sarah  in  order  to  prevent  bonding  with  an 
inappropriate  peer  group,  and  to  emphasize  that  no  decision  had  yet 
been  made  as  to  her  ultimate  educational  placement.   (Testimony  of 
Gotthelf) . 

9.  On  February  8,  1990,  during  the  course  of  the  hearing  in 
this  matter,  the  parties  moved  for  clarification  of  Sarah's  current 
appropriate  educational  placement,  based  on  her  rehospitalization  and 
Wellesley 's  offer  of  tutoring.   Based  on  testimony  adduced  at  the 
hearing  that  day,  the  Hearing  Officer  issued  an  oral  decision  and 
order  finding  that,  as  there  was  no  clinical  recommendation  for 
tutoring,  and  all  TEAM  participants  having  day  to  day  contact  with 
Sarah  recommended  her  continued  attendance  at  Arlington  School  -  ADS, 
the  least  restrictive,  appropriate  educational  placement  for  Sarah 
during  her  rehospitalization  is  the  Arlington  School  -  ADS  program. 

Findings  and  Conclusions: 

There  is  no  dispute  that  Sarah  is  a  student  with  special  learning 
needs  as  defined  by  M.G.L.  ch.  71B,  and  20  U.S.C.  1401  et  seq. .  and  is 
thus  entitled  to  a  free,  appropriate  public  education.   Similarly 
there  is  general  consensus  on  Sarah's  learning  needs  and  style,  as 
well  as  on  the  outline  of  an  educational  program  that  best  suits  her. 
The  central  disagreement  in  this  matter  is  which  of  the  proposed 
programs,  the  Arlington  School  or  the  New  Perspectives  School,  can 
provide  the  maximum  feasible  educational  benefit  to  Sarah  in  the  least 
restrictive  setting.   Having  carefully  considered  all  the  evidence 
presented  in  this  matter,  as  well  as  the  arguments  of  counsel  for  both 
parties,  I  find  that  I  need  not  address  that  issue  at  length,  since  it 
is  clear  that  the  New  Perspectives  program  was  never  actually 
available  to  Sarah.   Therefore,  Sarah's  parents  were  justified  in 
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securing  an  alternate,  appropriate  educational  placement  for  her.   The 
parents  are  entitled  to  retroactive  reimbursement  for  all  out-of- 
pocket  expenses  incurred  as  a  result  of  Sarah's  enrollment  at  the 
Arlington  School  from  December  4,  1989.   Furthermore,  the  Arlington 
School  represented  the  least  restrictive,  appropriate  educational 
option  for  Sarah  after  she  was  rehospitalized  on  January  26,  1990. 
(See  p.  9).   Thus  any  additional  costs  incurred  by  the  parents,  as  a 
result  of  Sarah's  continued  attendance  at  the  Arlington  School  during 
her  second  hospitalization  must  be  reimbursed  by  Wellesley.   My 
reasoning  follows: 

A.    Sarah's  educational  planning  team  found  her  to  need  a  small, 
highly-structured,  therapeutic  day  program  with  challenging  academics 
and  intensive  clinical  support.   Witnesses  at  the  hearing  agreed  that, 
although  slightly  different  in  focus  and  expectations,  New 
Perspectives  and  Arlington  School  both  fit  the  general  description  of 
an  appropriate  program  for  Sarah.   Wellesley  chose  to  offer  New 
Perspectives  because,  according  to  Mr.  Gotthelf  and  Dr.  Case,  the 
student  population  at  Arlington  School  was  too  ill  to  serve  as 
appropriate  peer  models  and  supports  for  Sarah,  and  Wellesley  was 
disatisfied  with  the  process  by  which  McLean  patients  are  introduced 
to  the  Arlington  School,  as  well  as  the  inclusion  of  ADS  therapeutic 
services  in  the  Arlington  School  tuition  bill.   The  latter  two  reasons 
have  nothing  to  do  with  Sarah's  individual  educational  needs.   They 
may  explain  Wellesley' s  disgruntlement  about  the  Arlington  School,  but 
they  certainly  do  not  form  an  appropriate  foundation  for  individual 
educational  planning.   The  issue  of  appropriate  peer  grouping  was 
raised  time  and  again  by  Wellesley  at  the  hearing,  yet  none  of  the 
witnesses  had  detailed  current  knowledge  of  the  students  at  the  two 
schools,  nor  was  there  persuasive  evidence  that  the  psychiatric  status 
of  her  schoolmates  would  be  a  critical  factor  in  Sarah's  ability  to 
benefit  from  an  educational  program.   Thus,  Wellesley  offered  little 
clinical  and  educational  support  for  its  decision  to  offer  the  New 
Perspectives  School  to  Sarah.* 

More  important  at  this  juncture,  however,  is  the  fact  that  New 
Perspectives  was  not  available  to  Sarah  at  the  time  it  was  offered, 
nor  indeed  anytime  thereafter.   All  participants  in  Sarah's 
educational  planning,  and  in  the  hearing,  understood  that  Sarah  had 
to  initiate  the  formal  process  for  admission  to  New  Perspectives  by 
telephoning  Ms.  Lincoln.   The  process  could  not  go  forward  without 
Sarah's  active  participation.   Sarah  could  not  or  would  not  initiate 
the  process,  and  therefore,  the  placement  was  not  available  to  her. 
(See.  Testimony  of  Lincoln,  Gotthelf) .   Wellesley  could  not  change 
this  fact  by  putting  the  New  Perspectives  name  on  its  proposed  IEP, 
anymore  than  it  could  force  the  Newton  Guidance  Program  to  open  ahead 
of  schedule,  by  outlining  its  services  on  the  proposed  IEP.   Nor  could 
Wellesley  change  this  fact  by  charging  that  McLean  patients  were 
funneled  to  the  Arlington  School  without  being  encouraged  to  consider 
other  options.   The  unchallenged  evidence  at  the  hearing  demonstrates 

*Nothing  herein  should  be  construed  as  a  criticism  of  the  New 
Perspectives  School.   The  witnesses  uniformly  praised  the  academic  and 
therapeutic  program  available  there. 
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that  none  of  the  services  offered  by  Wellesley,  slated  to  begin  three 
weeks  after  Sarah's  hospital  discharge,  were  available  to  Sarah.  The 
proposed  IEP  appears  to  be  solely  wishful  thinking. 

In  the  face  of  Wellesley's  inaction,  the  parents  had  no  choice, 
but  to  seek  a  unilateral  educational  placement  for  Sarah.   While  the 
witnesses  agreed  that  the  Arlington  School  might  be  somewhat 
restrictive,  given  Sarah's  unique  constellation  of  needs,  none  found  it 
to  be  inappropriate  for  her.   Indeed,  those  persons  with  significant 
day  to  day  contact  with  Sarah  found  her  to  feel  safe  there  and  to  be 
making  appropriate  use  of  its  academic  and  clinical  resources.   The 
evidence  supports  the  conclusion  that  the  parents  chose  the  least 
restrictive,  appropriate  educational  program  available  to  Sarah  at  the 
time  they  enrolled  her  in  the  Arlington  School.   Town  of  Burlington  v. 
Department  of  Education,  105  S.  Ct.  1996  (1985),  736  F.2d  773  (1st 
Cir.  1984) ,  Amherst-Pelham  Regional  School  District  v.  Department  of 
Education,  381  N.E.2d  922  (Mass.  1978). 

B.    After  Sarah  was  re-hospitalized  on  January  26,  1990,  she 
continued  to  attend  the  day  program  at  the  Arlington  School.   She  was 
re-evaluated  on  February  3rd  by  Wellesley's  consulting  psychiatrist, 
who  found  that  she  needed  more  consistency  and  integration  in  her 
program,  and  thus  changed  his  recommendation  from  day  to  residential 
programming.   On  February  7th,  Sarah's  educational  planning  team  met  to 
evaluate  her  current  functioning  and  placement.   All  agreed  that 
remaining  at  the  Arlington  School  was  the  most  appropriate  course  at 
that  time.   Tutoring  was  not  recommended.   (Testimony  of  Gotthelf ) . 
The  next  day,  at  the  hearing,  Wellesley  requested  the  Hearing  Officer 
to  order  that  Sarah  be  tutored  during  her  hospitalization.   The 
Hearing  Officer  declined,  and  based  on  the  evidence  presented  that  day, 
found  continued  attendance  at  Arlington  School  to  be  the  least 
restrictive,  appropriate  placement  for  Sarah,  barring  unforeseen 
emergencies,  during  her  rehospitalization.   At  the  next  day  of 
hearing,  February  28th,  Wellesley  moved  for  reconsideration  of  the 
February  8th  emergency  order,  arguing  that  the  Hearing  Officer  relied 
on  the  fact  that  there  was  no  physician's  order  for  tutoring  in  the 
record  to  decline  to  order  Wellesley  to  provide  hospital-based 
tutoring.   (See.  603  C.M.R.  s.28.00,  Reg.  502.7). 

On  the  contrary,  there  was  virtually  no  evidentiary  or  legal 
support  for  Wellesley's  original  tutoring  request,  which  it  appears, 
came  solely  from  tactical  considerations,  rather  than  a  genuine 
assessment  of  Sarah's  individual  needs.   Dr.  Kerzner  emphasized 
Sarah's  need  for  consistency,  which  argues  against  a  sudden, 
isolating,  change  in  educational  programming.   Dr.  Gotthelf,  whose 
cander  and  credibility  I  found  particularly  refreshing  at  this 
hearing,  testified  that  there  were  no  medical  or  educational 
recommendations  for  tutoring  at  the  February  6th  TEAM  meeting.   Thus, 
there  was,  and  is,  no  substantive  educational  support  for  Wellesley's 
request  for  the  most  restrictive  of  educational  delivery  mechanisms  - 
tutoring.   Neither  was  there  any  justification  for  the  jump  of  two 
prototype  degrees  of  restrictiveness.  (603  C.M.R.  s.28.00,  Reg.  112). 
Sarah  is  entitled  to  receive  her  education  in  the  least  restrictive 
environment  consistent  with  her  learning  needs,  that  is  with  the 
greatest  exposure  to  regular  students,  curricula,  and  activities 
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possible.   She  does  not  lose  that  right  by  being  hospitalized.   Nor 
does  she  lose  it,  because  she  might  become  attached  to  her  peers  and 
her  school.   Only,  if  she  cannot  benefit  from  the  lesser  restrictive 
setting  is  a  student  considered  for  movement  to  a  more  restrictive 
one . 

Having  found  no  error  or  law  in,  and  ample  evidentiary  support 
for,  the  Emergency  Order  of  February  8,  1990,  Wellesley's  Motion  for 
Reconsideration  of  that  Order  is  denied. 

ORDER 

The  1989-1990  502.5  IEP  proposed  by  Wellesley  did  not  offer  Sarah 
a  genuine  educational  placement,  available  and  able  to  address  her 
learning  needs  in  the  least  restrictive  setting.   The  Arlington  School 
-  ADS  program  was  the  least  restrictive,  appropriate,  educational 
program  available  to  Sarah  from  the  time  of  her  initial  discharge  from 
McLean  Hospital  through  the  date  of  her  second  discharge  from  McLean. 
The  parents  are  entitled  to  retroactive  reimbursement  of  all  out-of- 
pocket  expenses  incurred  as  a  result  of  Sarah's  enrollment  at  the 
Arlington  School  -  ADS  program,  during  the  period  of  time  covered  by 
this  decision. 
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IN  RE:  ERIC  S.  BSEA  #90-1052 

DECISION 


This  decision  is  issued  pursuant  to  M.G.L.  ch.  71B,  30A,  and 
15,  20  U.S.C.  1401-1461,  29  U.S.C.  794,  and  the  Regulations 
promulgated  under  those  statutes.   A  hearing  in  the  above 
entitled  matter  was  held  on  March  9,  1990,  at  the  administrative 
offices  of  the  Boston  Public  Schools  in  Boston,  MA.   Those 
present  for  all  or  part  of  the  proceedings  were: 

Ms.  S.  -Parent 

Carmilla  Perez  -Advocate  for  Student/Parent 

Sheila  Depner  -Advocate  for  Student/Parent 

Mary  Nash  -Special  Education  Administrator  -  Boston 

Public  Schools 

Marien  Evans  -Attorney  for  Boston  Public  Schools 

Lindsay  Byrne  -Hearing  Officer  -  BSEA 

The  evidence  consists  of  thirteen  documents  submitted  jointly  by 
the  parties.   Boston  Public  Schools  submitted  a  written  closing 
argument  on  April  9,  1990,  and  the  record  closed  on  that  date. 

ISSUE 

Whether  Eric  is  entitled  to  receive  compensatory  special 
education  services  during  the  1990  summer? 

PARENTS'  POSITION 

Boston  failed  to  provide  the  educational  program,  all  expert 
evaluators  agreed  was  appropriate,  for  a  six  month  period, 
despite  an  accepted  IEP  designating  an  appropriate  placement. 
Eric  received  no  special  education  services  at  all  during  this 
time,  and  failed  to  progress  commensurate  with  his  potential.   He 
needs,  and  is  entitled  to,  make-up  services  for  the  lost  time. 
The  logical  time  to  provide  those  services  is  in  the  summer. 

SCHOOL'S  POSITION 

Eric  is  not  entitled  to  educational  programming  during  the 
summer  months,  because  there  is  no  evidence  that  he  would 
experience  substantial  regression  without  the  services.   A  summer 
recreation  program  is  available  to  all  Boston  school  children 
attending  substantially  separate  classrooms.   Boston  cannot  be 
held  responsible  for  its  failure  to  provide  agreed  upon 
educational  services,  when  it  was  impossible  to  do  so  because  no 
teacher  could  be  found  to  teach  the  class  to  which  Eric  was 
assigned. 

SUMMARY  OF  THE  FACTS 

The  operative  facts  are  not  in  dispute  and  may  be  briefly 
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sumrnar  ized : 

1.  Eric  is  a  six  year  old  of  borderline  intellectual  functioning 
and  a  significant  language  impairment.   He  is  two  to  three 
years  delayed  in  all  developmental  and  language  skills.   His 
primary,  perhaps  sole,  language  is  Spanish.  (Exhs.  3,  6,  7, 
12).   During  the  1988-1989  school  year.  Eric  attended  a 
regular  kindergarten.   Due  to  significant  difficulties,  Eric 
was  referred  for  a  Team  evaluation  on  April  29,  1989. 

2.  A  comprehensive  evaluation  conducted  at  the  Martha  Elliott 
Health  Center  in  September,  1989,  found  that  Eric  needed  a 
bilingual  special  education  class  with  a  low  student-teacher 
ratio  to  address  his  language  learning  and  his  attentional 
difficulties.   Bilingual  speech  and  language  therapy  and 
occupational  therapy  were  also  recommended.   (Exhs.  3,  6, 
7).   No  Boston  Public  School  evaluations  appear  in  the 
record . 

3.  A  Team  meeting  was  held  on  October  3,  1989.   The  Team 
recommended  that  Eric  be  placed  in  a  small,  highly-structured 
language  based  class.  (S-2). 

4.  An  IEP,  providing  for  Eric's  placement  in  a  502.4,  bilingual, 
primary  transitional  class,  was  offered  to  the  parent  at  the 
end  of  December,  1989. 

5.  The  parent  accepted  the  proposed  502.4  IEP  in  January,  1990. 

6.  The  proposed  class  was  not  actually  available  to  Eric  until 
the  end  of  February,  1990,  as  no  teacher  had  been  hired  for 
that  position.   Eric  started  school  under  the  accepted  IEP  on 
February  26,  1990.   The  parties  agree  that  the  services' 
outlined  in  the  IEP  are  appropriate  for  Eric. 

7.  From  the  beginning  of  the  1989-1990  school  year  until 
February  26,  1990,  Eric  attended  a  regular  kindergarten 
class.   He  received  no  adjunct  special  education  services. 
The  parties  agree  that  the  regular  education  placement  was 
inappropriate  for  Eric. 

FINDINGS  AND  CONCLUSIONS 

There  is  no  dispute  that  Eric  is,  and  was  at  all  times 
relevant  to  this  decision,  a  student  with  special  learning  needs, 
as  defined  by  M.G.L.  ch.  71B  and  20  U.S.C.  1401  et .  seq.   He  is, 
and  was  at  all  times  relevant  to  this  decision,  entitled  to 
receive  a  free,  appropriate  public  education.   It  is  clear,  after 
reviewing  the  facts  and  the  pertinent  law,  that  Boston  failed  to 
address  Eric's  special  education  needs  during  the  1989-1990 
school  year.   It  is  equally  clear  that  he  is  entitled  to 
compensatory  educational  services  to  make  up  for  the  time  and 
services  he  was  supposed  to  receive,  but  did  not.   This  is  not  a 
moral  question  of  whether  or  not  to  "blame"  Boston,  although  it 
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is  difficult  to  understand  why  it  took  7\    months  to  produce 
Eric's  IEP,  but  rather  it  is  a  simple  method  of  attempting  to 
ensure  that  Eric  receives  appropriate  educational  time  and 
services  on  a  par  with  his  non-disabled  schoolmates. 

Boston  cites  the  wrong  legal  standard  for  determining 
whether  Eric  is  entitled  to  compensatory  educational  services 
this  summer.   A  prediction  of  "substantial  regression"  is  not 
required.   Rather,  to  support  a  claim  for  compensatory  special 
education  services,-  a  student  must  show: 

1.  an  entitlement  to  receipt  of  special  education  services 
during  the  relevant  period  of  time; 

2.  a  significant  denial  of  essential  special  education  services; 
and 

3.  the  lack  of  services  is  attributable  to  the  school  system. 
(See  Stock  v.  massachusetts  Hospital  School,  392  Mass.  205 
(1984).)   Here  Eric  has  proven  the  three  elements.   It  is 
clear  that  the  Team  accepted  the  Martha  Elliott's 
evaluations,  and  found  Eric  to  be  a  student  in  need  of 
special  education  services,  at  least  as  of  the  date  of  the 
Team  meeting  on  October  3,  1989.   Regulations  permit  the 
school  to  take  up  to  ten  days  to  issue  its  final  decision  on 
a  student's  eligibility  for  special  education  services,  so 
that  the  parents  could  reasonably  have  expected  the  proposed 
IEP  on  October  13,  1989.  (Ch.  766,  Reg.  324)   Stretching  the 
time  even  further,  to  the  expiration  of  the  thirty  day 
parental  response  period  (Ch.  766,  Reg.  325),  there  were 
still  four  months,  during  which  Eric  should  have  been 
receiving  special  education  services,  but  received  none. 
Languishing  in  a  regular  education  placement,  that  all 
interested  persons  agreed  was  inappropriate,  for  four  months 
certainly  constitutes  a  significant  denial  of  essential 
services.   Finally,  the  only  reason  that  Eric  was  not 
appropriately  served  during  those  four  months  was  the 
school's  inability  to  locate  a  teacher  for  the  proposed 
classroom.   That  factor  was  solely  within  the  control  of,  and 
attributable  to,  the  Boston  Public  Schools.   Therefore,,  I  find 
that  Eric  S.  is  entitled  to  receive  compensatory  special 
education  services. 

ORDER 

Eric  S.  is  entitled  to  receive  compensatory  special 
education  services  equivalent  to  those  set  out  in  the  IEP 
resulting  from  the  October  3,  1989,  Team  meeting,  for  a  period  of 
not  less  than  ten  weeks. 

Boston  Public  Schools  shall,  within  twenty  days  of  receipt 
of  this  decision,  convene  a  Team  meeting  for  the  purpose  of 
determining  the  appropriate  mechanism  for  delivering  the 
compensatory  special  education  services.   The  Team  shall  submit 
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its  plan  to  the  Hearing  Officer,  no  later  than  May  15,  1990,  for 
verification  of  compliance  with  this  Order. 
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IN  RE:  LOUIS  C. 


BSEA  #90-1158 


DECISION 


This  decision  is  rendered  pursuant  to  M.G.L.  Chapters  15,  30A  and 
71B;  20  U.S.C.  1401  et  seq. ;  29  U.S.C.  794;  and  all  of  the  regulations 
promulgated  under  each  of  these  statutes. 


A  hearing  in  the  above-entitled  matter  was  held  on  March  26, 
April  2,  1990  at  the  Southeast  Regional  Educational  Center  in 
Lakeville,  MA. 


and 


Those  in  attendance  were: 


Louis  C. 
John  Burke 


Mary  Kirby-Madden 
Kathy  Krein 
Maija  Gray 

Patricia  McNeil 
Joan   DeSalvo 

William  Pepper 

Miriam  Freedman 

Michael  Getman 

Raymond  Oliver 


Parent 

Director  of  Special  Education, 

Silver   Lake   Regional  School 

District 

School  Psychologist,  Silver  Lake 

Special  Needs  Teacher,  Silver  Lake 

School  Adjustment  Counselor, 

Silver  Lake 

Science  Teacher,  Silver  Lake 

Assistant  Principal,  Silver  Lake 

Regional  Junior  High  School 

Principal,  Silver  Lake  Regional 

Junior  High  School 

Attorney,  Silver  Lake  Regional 

School  District 

Attorney,  Silver  Lake  Regional 

School  District 

Hearing  Officer,  Bureau  of  Special 

Education  Appeals 


The  evidence  consisted  of  Parents'  Exhibits  labeled  P-l  through 
P-5;  Silver  Lake  Regional  School  District  Exhibits  labeled  S-l  through 
S-15;  and  approximately  10  hours  of  oral  testimony. 

STATEMENT/HISTORY  OF  THE  CASE 

Louis  C.  (Louis)  is  a  14  year  old  boy  in  8th  grade  currently 
attending  the  Silver  Lake  Regional  Junior  High  School  (SLRJHS) 
located   in  Kingston,   MA.   The  Silver  Lake  Regional  School  District 
(Silver  Lake)  consists  of  4  towns-Kingston,  Pembroke,  Halifax  and 
Plympton.  Students  attend  school  through  grade  6  in  their  local  towns 
and  attend  Silver  Lake  Programs  in  grades  7  through  12,  or  for  junior 
and  senior  high  school.   (See  testimony,  Mr.  Burke;  S-l,  3,  5). 

Louis  has  spent  his  entire  educational  career  within  this  public 
school  system  i.e.  grades  1  through  6  at  the  Dennett  Elementary  School 
in  Plympton  and  grades  7  and  8  at  SLRJHS.   He  received  speech/language 
therapy  under  an  Individual  Education  Plan  (IEP)  in  grade  2  which  was 
terminated  when  his  goals  were  met  and  he  returned  to  the  status  of 
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a  regular  education  student.  Louis  received  Chapter  1  services  in 
reading  and  math  during  grades  4  and  5.   According  to  Parents,  Louis 
was  diagnosed  in  elementary  school  as  having  an  Attention  Deficit 
Disorder  (ADD)  and  was  placed  on  Ritalin  until  4th  grade  when  Ritalin 
was  discontinued  by  Parents.   (See  testimony,  Ms.  Kirby-Madden;  Mr. 
Burke) .   Upon  leaving  6th  grade  and  moving  to  Silver  Lake  and  the 
SLRJHS,  Louis  was  referred  by  his  6th  grade  teachers  for  counseling 
support  in  adjusting  to  the  junior  high  setting.   Louis  was  seen  for 
guidance/school  adjustment  counseling  through  his  regular  education 
program  on  a  1:1  basis  approximately  once  per  week  during  his  7th 
grade  year  at  SLRJHS.   Such  counseling  continued  in  8th  grade  on  a 
weekly  to  bi-monthly  basis  until  January  1990  when  it  was  terminated 
by  the  school  adjustment  counselor.   Louis  is  now  in  a  group 
counseling  setting  with  the  same  counselor  and  a  small  group  of  boys. 
(See  testimony,  Ms.  Gray) . 

Louis  was  referred  for  a  team  evaluation  by  his  7th  grade 
academic  team  teachers  and  guidance  counselor  due  to  academic  failure 
and  disruptive  behaviors.   He  was  evaluated  in  November  1988  (S-5)  and 
a  502.2  prototype  IEP  was  developed  in  December  1988   (S-6)  which 
provided  Louis  with  1  period  of  special  education  math  daily  and  1 
period  of  special  education  academic  support  daily,   both  provided  in 
the  resource  room.   For  all  other  subjects,  Louis  was  mainstreamed 
into  regular  education.   Under  the  section  of  the  IEP  marked 
Discipline  it  is  noted  that  the  student's  handicapping  condition  does 
not  require  a  modification  of  the  rules  and  regulations  outlined  in 
the  student  handbook.   On  January  25,  1989  Mr.  C.  accepted  most  of  the 
IEP  but  rejected  the  section  on  discipline  with  the  following  comment: 

I  do  not  believe  the  inflexibility  of  any  set  of  rules  or 
regulations  need  ever  be  accepted,  and  that  the  interpretation  of 
any  handbook  should  be  to  the  benefit  of  the  individual  student 
as  well  as  the  Student  Body. 

In  late  February  1989  Mr.  C.  withdrew  his  appeal   (S-7)   noting  as 
follows: 

I  agree  with  the  IEP  and  want  it  to  be  implemented  in  full.   I 
do  wish  to  go  on  record  calling  into  question  the  inflexibility 
of  the  school's  rules  and  regulations  regarding  discipline. 

In  December  1989  (Louis'  8th  grade  year)  Silver  Lake  proposed  a 
502.2  IEP  (S-3)  offering  the  same  type  of  special  education  services 
as  the  previous  year;  again  providing  that  Louis  be  mainstreamed  into 
regular  education  for  all  other  subjects;  and  again  finding  that  Louis' 
handicapping  condition  did  not  require  a  modification  of  the  rules  and 
regulations  outlined  in  the  student  handbook.  However,  it  was  noted 
in  the  student  profile  section  of  the  IEP  that: 

Louis'  work  and  behavior  continue  to  be  problematic  this  year. 
From  9/26/89   to   11/29/89   he  has  had   six   referrals   for 
disciplinary   action  due  to  disruptive  behaviors  in  his   classes. 
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Louis  failed  English  and  General  Music  (1st  quarter,  8th  grade) . 

Under  the  special  education  service  delivery  section  of  the  IEP  it  was 
also  noted  as  follows: 

Home  tutoring:  on  the  1st  day  of  supervision  after  ten  days. 
Eighty  four  (84)  minutes  for  everyday  after  ten  (10)  days  that 
the  student  is  suspended. 

Under  the  additional  information  section  of  the  IEP  is  was  noted: 

For  each  additional  day  of  suspension  that  Louis  receives,  in 
accordance  with  the  established  practices  and  procedures  as 
outlined  in  the  student  handbook,  the  school  district  will 
provide  eighty  four  (84)  minutes  of  home  tutoring.  Tutoring  will 
be  arranged  at  a  mutually  agreeable  time  between  the  student,  the 
parent  and  the  tutor. 

On  January  17,  1990  Ms.  C  accepted  most  of  the  IEP  (S-3)  but  rejected 
part  of  the  IEP  with  the  following  comments: 

I  reject  "Rights  of  Parents  Regarding  Suspension"  (See  S-15) . 

As  the  Parents  and  Legal  Guardians  of  Louis  C.  you  are  hereby 
notified  (as  before)  that  we  will  not  allow  suspensions,  as  you 
have  shown  cruelty  and  abusiveness  in  their  use. 

Mediation  took  place  on  February  28,  1990  but  was  unsuccessful. 
Silver  Lake  requested  a  hearing  before  the  BSEA.   On  March  5,  1990 
Silver  Lake  held  a  team  meeting  to  determine  if  Louis'  special 
education  services  were  appropriately  meeting  his  needs.   Parents 
chose  not  to  attend  this  team  meeting.   At  this  March  5,  1990  team 
meeting  the  team  discussed  Louis'  handicapping  condition  and  his 
ability  to  follow  school  rules;   adding  another  daily  special 
education  period  for  English;  and  a  formal  offer  to  pay  for  outside 
counseling  if  the  C.'s  would  like  to  take  advantage  of  that  for  Louis. 
(See  testimony,  Mr.  Burke).   An  amendment  to  Louis'  December  1989  IEP 
was  promulgated  (S-l)  which  proposed  that  Louis  receive  his  daily 
English  class  in  the  special  education  resource  room;   that  Silver 
Lake  would  provide  outside  counseling  once  per  week  at  an  outside 
agency  of  the  family's  choice;  and  permission  for  an  updated 
psychological  and  educational  evaluation.   The  IEP  specifically  noted: 

After  a  detailed  discussion  3/5/90  the  team  believes  that  Lou's 
handicapping  condition  does  not  interfere  with  his  ability 
follow  the  school  rules. 

On  March  14,  1990  Mr.  C.  accepted  special  education  English  daily 
in  the  resource  room  but  rejected  other  portions  of  the  amendment 
to  the  IEP  with  the  following  comments: 

I  reject...  any  psychological  exam  or  tampering. 
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I  strongly  resent  that  it  is  implied  that  Louis'  educational 
problems   are   psychological.      Dr.   William   Pepper's 
psychological  therapy  thou,   may  help  the  entire  school's 
population,  and  the  immediate  (William  Pepper)  enrollment 
into  weekly  sessions  is  hereby  requested. 

Parents  have  repeatedly  requested  Silver  Lake  not  to  give 
Louis  detentions.   An  October  note  from  Mr.  C.  to  SLRJHS  Assistant 
Principal,  Dr.  DeSalvo  (P-5)  is  representative: 

Please  excuse  Louis  from  this  and  any  future  or  past  detentions 
until  such  time  as  official  school  transportation  is  provided. 

Louis'  failure  to  stay  for  assigned  teacher  or  office  detentions  have 
resulted  in  at  least  5  in-school  suspensions.   (See  testimony,  Dr. 
DeSalvo;  S-9,  12).   Because  Louis'  total  in-school  suspension  are  at 
or  near  10  days  for  the  1989-90  school  year,  Silver  Lake  has  not  given 
Louis  any  in-school  suspensions  since  December  12,  1989  nor  has  Louis 
received  any  detentions  since  that  date.   (See  testimony,  Dr.  De 
Salvo).   Louis'  disciplinary  infractions  since  December  12,  1989  have 
been  filed  (S-10)  pending  resolution  of  this  appeal  and/or  resolution 
of  Ms.  C.'s  complaint  to  the  United  States  Department  of  Education's 
Office  of  Civil  Rights  (P-4) . 

ISSUE  IN  DISPUTE 

Is  the  December  1989  to  December  1990  IEP,  as  modified  by  the 
March  1990  amendment  to  said  IEP,  appropriate  to  address  Louis  C.'s 
special  education  needs  so  as  to  assure  his  maximum  possible 
educational  development  in  the  least  restrictive  educational 
environment? 


STATEMENT  OF  POSITIONS 


Silver  Lake ' s  position  is  that  its  proposed  IEP  for  Louis,  as 
amended  in  March  1990,  is  appropriate  to  address  his  special 
education  needs  so  as  to  assure  his  maximum  possible  educational 
development  in  the  least  restrictive  educational  environment. 
Silver  Lake  contends  that  Louis'  handicapping  condition  does  not 
interfere  with  his  ability  to  follow  school  rules;  therefore  its 
amended  IEP,  providing  for  continued  suspensions  beyond  the  10 
days  limit,  is  appropriate  and  that  Louis  should  be  disciplined 
and  have  the  student  handbook  apply  to  him  as  it  does  to  other 
students.  Silver  Lake  further  contends  that  Parents'  dispute 
with  Silver  Lake  regarding  its  late  bus  policy,  detention  policy, 
and  suspension  policy  is  outside  of  the  purview  of  this  hearing; 
are  matters  within  the  sole  control  of  the  School  Committee;  and 
must  be  dealt  with  by  Parents  within  a  School  Committee  forum. 

Parents '  position  is  that  Louis'  special  education  needs  have 
been  violated  because  he  has  already  spent  more  than  10  days  in 
in-school  suspension.   Parents  contend  that  Silver  Lake  can  give 
Louis  detentions  but  only  if  Silver  Lake  provides  official  school 
transportation  since  Louis  lives  approximately  10  miles  from 
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SLRJHS.   Parents  further  contend  that  Silver  Lake  does  not  follow 
its  student  handbook;  that  they  reject  Silver  Lake's  disciplinary 
policy  because  it  is  inflexible;  and  that  Louis  has  not  been 
treated  fairly.   Finally,  Parents  contend  that  when  Louis  is  left 
alone  and  not  punished  his  grades  and  behavior  improve. 


PROFILE  OF  STUDENT 

Louis  is  a  student  of  average  intelligence.  The  Wechsler 
Intelligence  Scale  for  Children-Revised  (  WISC-R) ,  administered 
to  Louis  in  November  1988,  reveals  him  to  be  functioning  at  the 
following  levels:   Verbal  Score  102;  Performance  Score  90;  Full 
Scale  Score  96.  All  of  these  scores  place  Louis  within  the 
average  range  of  intellectual  and  cognitive  functioning.  (See  S- 
5). 

In  November  1988  Louis  was  also  administered  a  number  of 
academic  tests  (S-5)  .  Louis,  then  at  a  7.4  grade  level,  received 
the  following  grade  level  scores  on  the  following  instruments: 


TEST  INSTRUMENT 


GRADE  LEVEL  SCORE 


Woodcock  Reading  Mastery  Test 


Letter  Identification 
Word  Identification 
Word  Attack 
Word  Comprehension 
Passage  Comprehension 
Total  Reading 

Morrison  McCall  Spelling  Test 


6.2 

10.3 


10 
3 
5 
6 


1 
4 
7 
0 


5.8 


Key  Math  Test 

Wide  Range  Achievement  Math  Test 


6.8 

4E 


On  the  most  recent  class  administration  of  the  Metropolitan 
Achievement  Test  in  September  1987,  Louis  then  at  a  6.1  grade 
level,  achieved  the  following  scores  in  the  following  subject 
areas  (S-4) : 


METROPOLITAN  ACHIEVEMENT  TEST 


GRADE  EQUIVALENT  SCORE 


Vocabulary 

Reading  Comprehension 

Math  Concepts 

Math  Problem  Solving 

Math  Computation 

Spelling 

Language 


11 
5 

7 
6 
5 
4 
4 


1 
5 
2 
6 
3 
0 
0 
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Science  6.7 

Social  Studies  3  .  6 

Research  Skills  5.0 

Total  Reading  6.0 

Total  Math  6.2 

Total  Language  4  .  0 

Total  Basic  Battery  5.6 

Total  Composite  Battery  5.3 

On  basic  skills  testing  administered  in  October  1987  Louis,  then 
at  a  6.2  grade  level,  received  scores  of  84%  in  both  reading  and 
mathematics  (S-4) . 

Projective  testing  done  in  November  1988  suggested  that  Louis  was 
undergoing  a  great  deal  of  stress  and  anxiety.  His  academic 
difficulties  have  led  him  to  anticipate  failure  in  school  and  that,  as 
well  as  emotional  issues  over  a  family  tragedy,  contribute  to  his  lack 
of  motivation  and  investment  in  the  academic  process.  Oppositional 
behavior,  impulsivity  and  emotional  interference  all  seem  to 
contribute  to  his  acting  out  behaviors.  (See  S-5)  .  During  November 
1988  Louis  was  already  conflicted  and  stressed  by  tension  between  home 
and  school.  He  demonstrated  a  need  to  be  in  control  and  anger  when 
limits  were  set.  (See  testimony,  Ms.  Kirby  -  Madden).  Louis"  school 
adjustment  counselor  perceives  Louis  as  warm,  responsive  and  bright 
who  has  difficulty  accepting  rules  and  authority  and  who  is  very 
conflicted  between  school  expectations  and  Parent's  position.  (See 
testimony  Ms.  Gray) . 

PROCEDURAL  NOTE 

Mr.  C.  acted  as  advocate  on  behalf  of  his  position  during  this 
hearing.   The  hearing  officer  informed  Mr.  C.  of  his  right  to  counsel 
or  an  advocate  at  this  hearing.    Mr.  C.  waived  such  right.    The 
hearing  officer  also  informed  Mr.  C.  at  numerous  times  during  the 
hearing,  both  on  and  off  the  record,  of  his  right  to  testify  in 
support  of  his  position  and  also  to  rebut  any  testimony  or 
documentation  submitted  by  Silver  Lake.   Mr.  C.  was  also  repeatedly 
informed  by  the  hearing  officer  that  comments  or  representations  which 
he  made  while  questioning  witnesses  in  his  capacity  as  advocate  for 
his  position  could  not  be  considered  as  testimony.   Mr.  C.  declined  to 
testify  either  in  support  of  his  position  or  to  rebut  Silver  Lake 
evidence. 


FINDINGS  AND  CONCLUSIONS 

It  is  undisputed  by  the  parties  and  confirmed  by  the  evidence 
presented  that  Louis  C.  is  a  student  with  special  education  needs  as 
defined  under  state  and  federal  statutes  and  regulations.  Further, 
the  parties  are  in  agreement  about  the  type  and  duration  of  special 
education  academic  services  Louis  is  receiving  under  his  current  IEP. 
Finally,  it  is  undisputed  by  the  parties  that  Louis  does  not  require 
special  education  transportation  services  as  a  part  of  his  IEP  in 
order  to  meet  his  special  education  needs  but  requires  only  regular 
education  transportation  service.   The  essential  areas  of  dispute  are: 
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1.  Whether  Silver  Lake's  late  bus,  detention  and  suspension  policy 
are  appropriate  and/or  within  the  authority  of  the  hearing  officer. 

2.  Whether  Silver  Lake  has  violated  Louis's  right  by  allegedly 
giving   him  more   than  10  in-school  suspensions   during   the 
1989-90  school  year. 

3.  Whether  Louis'  handicapping  condition  interferes  with  his 
ability  to  follow  school  rules.  If  so,  his  IEP  is  inappropriate. 
If  not,  his  IEP  is  appropriate. 

Based  upon  two  full  days  of  oral  testimony,   the  written 
documentation  introduced  into  evidence,  and  a  review  of  the  applicable 
law,  I  conclude: 

I.  Silver  Lake's  late  bus,  detention  and  general  suspension  policies 
are  outside  of  the  authority  of  the  Hearing  Officer  and  the 
jurisdiction  of  this  forum.   Silver  Lake's  suspensions  of  Louis, 
a  special  education  student,  are  within  the  jurisdiction  of  the 
BSEA  and  such  suspensions  have  been  handled  in  accordance  with 
existing  law. 

II.  Silver  Lake  has  not  suspended  Louis  for  more  than  10  days  during 
the  1989-90  school  year. 

III.  The  December  1989  to  December  1990  IEP,  as  modified  by  the  March 
1990  Amendment  to  said  IEP,  is  appropriate  to  address  Louis' 
special  education  needs  so  as  to  assure  his  maximum  possible 
education  development  in  the  least  restrictive  educational 
environment.  No  evidence  has  been  presented  that  Louis' 
handicapping  condition  interferes  with  his  ability  to  follow 
school  rules. 

My  analysis  follows. 


Much  time  was  devoted  to  Silver  Lake's  late  bus,  detention  and 
general  suspension  policies.   Silver  Lake  currently  provides  no  late 
buses  for  students  who  remain  after  school  for  detention,  extra  help 
or  after  school  activities.   (See  testimony,  Mr.  Burke;  Dr.  DeSalvo) . 
Further,  it  is  the  policy  of  SLRJHS  and  students  are  put  on  actual 
notice  of  this  policy  at  a  general  meeting  at  the  beginning  of  each 
school  year  as  well  as  the  first  time  they  are  sent  to  the  office,  that 
serving  an  in-school  suspension  for  missing  a  detention  does  not 
cancel  the  original  detention  since  missing  the  original  detention  is 
a  new,  separate  offense  from  the  initial  infraction  which  caused  the 
original  detention.   This  policy  is  not  specifically  written  in  the 
student  handbook.   (See  testimony,  Dr.  Desalvo;  S-13) .   Louis  has 
served  6  in-school  suspensions  for  having  failed  to  serve  assigned 
detentions.   In  theory,  based  upon  such  a  policy,  a  student  could 
serve  an  indefinite  number  of  in-school  suspensions  by  refusing  to 
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report  for  a  single  detention  originating  from  one  original  act  of 
misbehavior.   In  Louis'  case,  he  has  served  3  in-school  suspensions 
for  failing  to  serve  an  original  detention  given  to  him  by  Ms.  Krein. 
(S-8;  testimony  Dr.  DeSalvo;  Ms.  Krein). 

Whether  or  not  Silver  Lake's  late  bus,  detention  or  general 
suspension  policies  are  educationally  appropriate  or  prudent,  I  have 
no  authority  over  these  areas  since  they  fall  outside  of  the 
jurisdiction  of  state  and  federal  special  education  law.   Louis 
receives  regular  education  transportation  services  and  it  is 
undisputed  that  Louis  does  not  require  special  education 
transportation  services  in  order  to  address  his  special  education 
needs.   However,  via  an  April  5,  1990  Memorandum,  I  have  informed  the 
parties  of  M.G.L.  c.71  s.68  which  deals  with  regular  education 
transportation,  a  school  committee's  transportation  responsibilities 
and  an  appeal  procedure  for  a  parent  to  appeal  a  school  committee's 
decision  to  decline  to  furnish  transportation. 

Silver  Lake's  suspension  policy  as  applied  towards  Louis  as  a 
special  education  student  is  within  the  jurisdiction  of  the  Bureau  of 
Special  Education  Appeals.   Honig  v.  Doe  108  S.  Ct.592  (1988); 
Massachusetts  Department  of  Education  (MDOE)  Policy  on  Disciplining 
Students  With  Special  Needs  (1989) .   Whatever  Parents  may  believe 
about  Silver  Lake's  disciplinary  policies,  Louis'  treatment  by  SLRJHS 
personnel,  or  the  reasons  for  his  in-school  suspensions  up  to  10  days 
during  a  school  year,  the  evidence  demonstrates  that  Louis  has  been 
accorded  those  due  process  protections  to  which  he  is  entitled  where 
school  officials  impose  temporary  suspensions  i.e.,  up  to  10  days 
within  a  school  year.   Goss  v.  Lopez  419  U.S.  565  (1975).   (See  also 
S-14).   Dr.  DeSalvo  testified  at  some  length  regarding  her  method  of 
student  discipline.   When  she  receives  an  office  referral  discipline 
slip  from  a  teacher  about  a  student's  misbehavior  or  rules  infraction, 
she  meets  with  the  student  and  asks  for  his  version  of  the  occurrence. 
If  the  student's  story  does  not  match  the  teacher's  report,  Dr. 
DeSalvo  meets  with  the  teacher  to  get  additional  facts  and  then  meets 
with  the  student  again  with  the  additional  information  to  see  if  the 
stories  match.   If  there  is  still  a  dispute,  she  sits  down  with  the 
student  and  teacher  together.   When  a  special  education  student  is 
involved  with  an  office  referral,  his  special  education  teacher  always 
sits  in  to  hear  all  information  and  to  help  determine  the  best  way  to 
deal  with  the  student's  behavior.   For  Louis,  Dr.  DeSalvo  has  always 
met  with  Louis  and  Ms.  Krein,  his  special  educational  teacher,  before 
acting  upon  a  disciplinary  referral.   In  deciding  the  type  of 
consequence  to  impose,  if  any,  Dr.  DeSalvo  checks  the  student's  record 
for  prior  office  referrals  that  year  to  determine  the  number  of  prior 
infractions,  the  nature  of  those  infractions  and  the  time  elapsed 
since  the  last  infraction.   (See  testimony,  Dr.  DeSalvo;  Ms.  Krein) . 

Therefore,  while  Parents  may  disagree  with  the  SLRJHS  rules  (S- 
13)  or  the  penalties  Louis  has  received  from  Dr.  DeSalvo  for 
infractions  of  these  rules,  Louis  has  received  those  procedural 
protections  to  which  he  is  entitled  under  existing  law  for  up  to  10 
days  of  suspension  in  a  school  year.   It  must  be  emphasized  that 
Louis'  prior  IEP  (S-6) ,  which  was  accepted  by  Parents,  provided  that 
his  handicapping  condition  did  not  require  modification  of  the  rules 
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and  regulations  outlined  in  the  student  handbook.  Further,  the  current 
IEP  (S-3) ,  as  amended  (S-l) ,  has  been  largely  accepted  and  only 
rejected  on  several  points,  none  of  which  reject  the  current  amended 
IEP  on  the  basis  that  Louis'  handicapping  condition  requires 
modification  of  the  rules  and  regulations  outlined  in  the  student 
handbook.   (See  STATEMENT/HISTORY  OF  THE  CASE,  above) . 

II. 

Silver  Lake  has  not  violated  Louis'  rights  by  suspending  him  for 
more  than  10  days  during  the  1989-90  school  year.  I  have  carefully 
reviewed  all  of  the  testimony  and  documentation,  especially  the 
testimony  of  Dr.  DeSalvo,  S-9  and  S-12.  The  evidence  demonstrates 
that  Louis  has  been  given  in-school  suspensions  for  a  maximum  of  9 
days  during  the  1989-90  school  year.  Mr.  C.  argues  that  Louis  has 
been  suspended  for  11  1/2  days  during  the  1989-90  school  year  but  he 
has  presented  no  evidence  to  support  his  contention  or  which 
contradict 's  Silver  Lake  documentation  or  testimony.  Indeed,  Silver 
Lake  has  compiled  a  number  of  disciplinary  reports  regarding  Louis 
since  December  12,  1989  (S-10)  which  have  not  been  acted  upon  in  order 
to  avoid  exceeding  the  10  day  limit.  (See  testimony,  Dr.  DeSalvo) . 

III. 

Silver  Lake  brings  this  appeal  for  an  adjudication  of  the 
appropriateness  of  its  December  1989  to  December  1990  IEP  as  modified 
by  its  March  1990  Amendment.   The  evidence  demonstrates  that  Silver 
Lake  has  perceived  Louis'  learning  and  behavioral  difficulties, 
evaluated  him  and  prepared  IEPs  to  deal  with  Louis'  problems. 
Depending  on  the  test  instrument  utilized  and  the  time  tested,  Louis 
functions  from  approximately  grade  level  to  1  1/2  years  below  grade 
level  in  reading;  from  grade  level  to  3  years  below  grade  level  in 
math;  from  1  1/2  to  2  years  below  grade  level  in  spelling;  and 
approximately  2  years  below  grade  level  in  language.   Overall,  Louis 
appears  to  be  functioning  approximately  1  year  below  grade  level. 
Behaviorally ,  Louis  demonstrates  impulsiveness,  oppositional  behavior, 
difficulty  accepting  rules  and  authority,  and  stress/conflict  at  least 
partially  emanating  from  the  conflict  between  Parents  and  School. 
(See  PROFILE  OF  STUDENT,  above).   Louis'  current  IEP,  as  amended, 
provides  him  with  his  English  class  daily  in  special  education;  his 
math  class  daily  in  special  education;  and  an  academic  resource  class 
daily  in  special  education  to  help  support  him  in  his  mainstreamed 
regular  education  academic  classes.   Louis'  behavior  problems  have 
been  dealt  with  via  the  structure  and  consistency  of  the  special 
education  resource  room  environment;  school  adjustment  counseling;  and 
the  regular  SLRJHS  disciplinary  policy.   Silver  Lake  has  also  offered 
updated  educational  and  psychological  evaluations  and  weekly 
counseling  from  an  outside  agency  which  Parents  have  refused. 

If  Louis  is  suspended  for  more  than  10  days  the  current  IEP,  as 
amended,  provides  an  alternative  education  program  which  provides  for 
84  minutes  of  home  tutoring  daily.  As  expanded  through  testimony  this 
alternative  education  program  while  suspended  could  take  3  forms: 
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1)  In  school  suspension  in  the  in-school  suspension  room  instead 
of  regular  education  classes  and  activities  while  Louis  would 
continue  to  attend  his  special  education  classes  i.e. 

3  periods  a  day. 

2)  In  school  suspension  in  the  in-school  suspension   room  for 
all  school  classes  and  activities.  Under  this  option  Louis 
would  then  receive  84  minutes  of  home  tutoring  daily; 

3)  Out  of  school  suspension  with  Louis  receiving  84  minutes  of 
home  tutoring  daily. 

(See  testimony  of  Mr.  Burke;  Ms.  Krein;  Dr.  DeSalvo;  S-13). 

The  testimony  is  unrebutted  that  the  Silver  Lake  IEP,  as  amended, 
is  appropriate  to  address  Louis'  special  education  needs  so  as  to 
assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment.   The  testimony  of  Ms.  Krein 
(Louis'  special  education  teacher  for  1  1/2  years);   Ms. Gray  (Louis' 
school  adjustment  counselor  for  1  1/2  years) ;  Mr.  Kirby-Madden  (school 
psychologist  who  evaluated  Louis)  and  Dr.  DeSalvo  (Louis'  assistant 
principal  for  almost  2  years) ;  is  in  essential  agreement  that  Louis 
requires  a  highly  structured  learning  environment  with  expectations, 
rules,  limits,  student  responsibility  for  actions,  and  consequences 
clearly  defined  and  consistently  applied.   The  testimony  of  these 
professionals  is  also  consistent  that  Louis  is  aware  of  the  school 
rules;  understands  the  school  rules;  has  demonstrated  that  he  is  able 
to  follow  school  rules;  and  is  able  to  control  his  behavior.   Indeed, 
I  note  Mr.  Kirby-Madden' s  testimony  that  when  discussing  discipline 
and  whether  Louis  could  follow  the  school's  rules  at  his  December  1988 
team  meeting,  that  Mr.  C.  stated  it  was  not  Louis'  inability  to  follow 
school  rules  that  was  the  problem  but  that  it  was  that  the  rules 
themselves  were  unfair.   Mr.  C.  himself  did  not  testify  to  rebut  that 
statement  and  that  statement  is  consistent  with  much  of  Mr.  C.'s 
questioning  and  opening  and  closing  arguments.   The  testimony  is  also 
unrebutted  that  the  alternative  plan  provided  if  Louis  suspended  for 
more  than  10  days  is  appropriate  to  address  his  special  education 
needs. 

Mr.  C.  has  presented  no  evidence  whatsoever  that  Louis  does  not 
understand  or  is  unable  to  follow  school  rules.   While  there  was  some 
questioning  around  the  issue  of  Louis  and  an  Attention  Deficit 
Disorder  (ADD) ,  no  evidence  was  presented  by  Parents  that  ADD  is  an 
issue  for  Louis  nor,  if  ADD  was  an  issue  for  him,  that  it  would  negate 
Louis'   ability  to  understand  and  follow  school  rules.    The  only 
evidence  presented  on  this  issue,  by  Silver  Lake,  was  that  Parents  had 
informed  them  Louis  was  diagnosed  as  having  ADD  in  elementary  school; 
that  he  had  been  on  Ritalin  until  4th  grade  when  it  was  discontinued 
by  Parents;  that  Louis'  WISC-R  subtest  scores  of  Arithmetic,  Digit 
Span  and  Coding  in  his  1988  testing  (S-5)  used  to  measure  freedom  from 
distractibility,  although  showing  some  distractibility  were  not 
indicative  of  an  ADD;  and  that  when  Silver  Lake  informed  Parents  that 
they  might  wish  to  pursue  this  issue  further,  Parents  indicated  that 
ADD  was  past  history,  not  an  issue  and  they  were  not  going  to  pursue 
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it.   (See  testimony,  Ms.  Kirby-  Madden).   I  also  note  Ms.  Kirby  - 
Madden' s  testimony  that  ADD  generally  has  less  impact  as  students 
develop  strategies  to  control  and  manage  their  behavior;  that  Louis' 
behavior  could  result  from  numerous  causes  other  than  ADD;  that  it  is 
her  professional  judgment  that  Louis  probably  does  not  have  an  ADD; 
and  that  Silver  Lake's  IEP  with  its  special  education,  structured 
learning  environment  and  counseling  is  appropriate  for  Louis  whether 
he  has  a  diagnosis  of  ADD  or  not. 

I  note  Mr.  C.'s  position  that  since  Louis  has  not  been  given 
detentions  or  in-school  suspensions  since  December  12,  1989  he  has  had 
fewer  office  referrals.    This  appears  to  be  true  in  his  special 
education  class  where  he  received  5  office  referrals  prior  to  12/12/89 
and  none  since  that  date.   However,  it  must  be  noted  that  3  of  the  5 
office  referrals  prior  to  12/12/89  resulted  from  Louis'  failure  to 
stay  for  1  detention  so  there  were  only  2  original  acts  of  misbehavior 
which  necssitated  an  office  referral  prior  to  12/12/89  to  begin  with. 
(See  testimony,  Ms.  Krein) .  Moreover,  Mr.  C.'s  position  is  not 
validated  in  Louis'  science  or  other  mainstreamed  activities.   In 
science  Louis  was  sent  out  of  class  4  times  prior  to  12/12/89  and  4 
times  after  12/12/89.  (See  testimony,  Ms.  McNeil).   Overall,  before 
December  12,  1989,  Louis  received  13  office  referrals  -  7  for  failing 
to  stay  for  detention  and  6  for  behavioral  reasons.   Since  December 
12,  1989  (with  no  detention  or  suspension  action  taken  on  them)   Louis 
has  also  received  13  office  referrals  -  1  for  not  staying  for 
detention,  1  for  not  turning  in  a  deficiency  slip  and  11  for 
behavioral  reasons  -  with  the  nature  of  some  of  the  post  12-12-89 
referrals  being  more  serious  and  of  more  concern  to  school  officials. 
(See  S-9,  10;  testimony,  Dr.  DeSalvo) .   In  summary,  even  if  I  had  any 
jurisdiction  over  internal  school  disciplinary  policy,  Mr.  C.'s 
position  is  inconclusive. 

Based  upon  the  totality  of  evidence  presented,  I  conclude 
that  the  December  1989  to  December  1990  IEP,  as  amended  in  March  1990, 
is  appropriate  to  address  Louis  C.'s  special  education  needs  so  as  to 
assure  his  maximum  possible  educational  development  in  the  least 
restrictive  educational  environment  with  one  modification  and  one 
recommendation.   The  IEP  makes  no  mention  of  the  time  limit  of  the 
alternative  education  plan  if  Louis  is  suspended  for  more  than  10 
days.   Consistent  with  Honig  v.  Doe,  supra,  and  the  MDOE  Policy  On 
Disciplining  Students  With  Special  Needs,  the  modification  is  that  any 
alternative  plan  if  Louis  is  suspended  for  more  than  10  days  is 
limited  to  10  additional,  cumulative  days  of  suspension.   The  one 
recommendation  is  that  if  Louis  is  given  any  further  in-school 
suspensions,  Silver  Lake  give  every  consideration  to  Option  I  i.e. 
allowing  Louis  to  continue  to  attend  his  special  education  classes 
during  such  in-school  suspension.   Given  the  nature  of  the  behaviors 
which  have  led  to  Louis  receiving  in-school  suspensions  in  the  past, 
Option  I  would  allow  Louis  to  best  maximize  his  educational 
development  while,  at  the  same  time,  receiving  school  discipline 
consistent  with  his  IEP  and  the  rules  and  regulations  promulgated  in 
the  SLRJHS  student  handbook.  (See  S-13)  . 

I  further  conclude  that  Silver  Lake's  procedures  have,  to  this 
point,  conformed  with  M.G.L.  C.  71B;  20  U.S.C.  1401  et  seq.  (The 
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Education  of  the  Handicapped  Act  or  EHA)  as  interpreted  in  Honig  v. 
Doe,  supra;  and  MDOE ■ s  Policy  On  Disciplining  Students  with  Special 
Needs . 

In  addressing  the  issue  of  school  officials'  authority  to  exclude 
special  education  students  from  school,  the  Supreme  Court,  in  Honig  v. 
Doe,  established  a  number  of  principles  under  the  EHA  and  most 
specifically  under  20  U.S.C.  1415(e)(3).   The  Supreme  Court  held  that 
suspension  or  exclusion  from  school  for  more  than  10  days  within  a 
school  year  constitutes  a  change  of  placement  and  that  school 
officials  may  not  change  a  student's  special  education  placement 
without  providing  parents  with  the  procedural  safeguards  provided 
under  the  EHA.   Such  procedures  include  prior  written  parental  notice 
of  the  suspension  and  of  parents'  right  to  challenge  the  suspension 
via  administrative  action  or  in  court.   Should  the  parents  request  an 
administrative  or  judicial  hearing,  the  "stay-put"  provisions  of  20 
U.S.C.  1415(e)(3)  apply.   This  "stay-put"  provision  is  unequivocal- 
school  officials  do  not  have  the  unilateral  authority  to  suspend 
special  education  students  from  school  for  more  than  10  days.   A 
school  district  may  not  suspend  or  exclude  a  special  needs  student 
during  the  pendancy  of  BSEA  hearing  or  judicial  proceeding  brought  to 
challenge  a  suspension  or  proposed  suspension  for  more  than  10  days 
unless  the  school  district  obtains  a  court  order  based  upon  a  showing 
that  the  student's  continued  presence  in  school  presents  a  substantial 
likelihood  of  injury  to  the  student  or  to  others  in  school.   See  Honig 
v.  Doe  1085  S.  Ct.  592  (1988);  MDOE ' s  Policy  On  Disciplining  Students 
With  Special  Needs  (1989). 

I  find  the  facts  of  this  case  to  be  particularly  distressing. 
Because  of  the  conflict  between  Parents  and  Silver  Lake  over 
disciplining  Louis,  Parents  refusal  to  allow  Louis  to  remain  for 
detention  and,  consequently,  the  increased  number  of  suspensions  Louis 
received  until  December  12,  1989,  Parents  and  Silver  Lake  find 
themselves  at  a  standoff  and  Louis  has  not  received  the  regular 
discipline  administered  at  SLRJHS  as  provided  by  his  IEP.  I  note  the 
testimony  of  School  Adjustment  Counselor  Gray  that  Louis  is  very  aware 
that  he  does  not  have  to  attend  detention  or  in-school  suspension; 
that  Louis  does  not  want  to  displease  his  father  and  yet  must  continue 
to  operate  within  the  school  setting;  that  without  responsibility  for 
actions  and  behavioral  consequences  Louis  is  very  anxious  because  he 
is  being  given  more  responsibility  and  power  than  he  is  capable  of 
handling;  and  that  Louis  is  very  conflicted.  I  note  the  testimony  of 
Dr.  DeSalvo  that  Louis  offered  to  stay  and  serve  detention  and  lie  to 
his  father  saying  that  he  stayed  after  school  for  something  else  but 
was  refused  by  Mr.  Gray  and  Dr.  DeSalvo;  that  Louis  is  torn  between 
parental  loyalty  and  the  rules  he  knows  he  must  follow  in  school,  and 
that  she  is  concerned  regarding  the  effect  on  Louis  because  while  he 
may  feel  good  that  he  does  not  have  to  serve  detentions  or 
suspensions,  he  may  feel  very  uncomfortable  knowing  that  he  is  being 
singled  out  and  that  other  students  may  resent  him,  which  is  a  lot  of 
stress  for  any  child  to  deal  with.  I  note  Dr.  DeSalvo 's  testimony 
that  Louis  is  really  in  a  tough,  stressful  position  and  has  sat  in  her 
office  and  stated  "Why  not  suspend  my  father.  He's  the  one  who  won't 
let  me  stay  after  school";  that  Louis  is  in  the  position  of  either 
disobeying  his  father  or  breaking  school  rules  and  that  absent  defying 
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or  lying  to  his  father  had  no  choice  regarding  staying  for  detentions. 
I  also  note  Dr.  DeSalvo's  testimony  that  most  of  Louis1  behavior  could 
be  dealt  with  by  giving  him  detentions  and  that  based  upon  his  past 
behaviors,  except  for  skipping  detentions,  she  does  not  foresee  the 
need  for  suspensions.   Finally,  I  note  the  testimony  of  School 
Psychologist  Kirby-Madden  that  Louis  was  already  conflicted  by  the 
tension  between  home  and  school  when  she  evaluated  him  in  November 
1988;  and  that  this  current  situation  is  psychologically  inappropriate 
and  damaging  to  Louis. 

In  essence  Louis  is  caught  in  the  middle  of  a  conflict  between  2 
adult  positions  over  which  he  has  no  control  but  for  which  he  is 
forced  to  pay  the  emotional  and  psychological  toll.   I  find  it 
unconscionable  that  the  paramount  adult  figures  and  role  models  in 
Louis1  life  -  his  Parents  and  his  School  -  have  allowed  this  situation 
to  escalate  to  this  level  of  dispute  with  Louis  a  pawn  in  the  middle. 
Both  sides  have  failed  Louis.   I  implore  the  parties  to  reach  a  mutual 
accommodation  and  end  this  impasse  without  further  litigation.   Until 
this  issue  is  resolved,  Louis  will  never  be  able  to  achieve  his 
educational  potential. 


Date  ^  Raymonds  01 iver 

Hearing  Officer 
Bureau  of  Special  Education  Appeals 
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DEPARTMENT  OF  EDUCATION 


BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE  ANDREA  L.  BSEA  NO.  90-1408 

DECISION 


This  decision,  which  is  issued  pursuant  to  the 
authority  of  the  Bureau  of  Special  Education  Appeals  under 
G.L.c.  15,  30A,  71B;  20  U.S.C.  s.1401  et  seq. ,  and  29  U.S.C. 
s.  7  94,  and  their  attendant  regulations,  concerns  the 
responsibility  of  the  Ashf ield-Plainf ield  Regional  School 
District  to  provide  Andrea  L.  with  summer  special  education 
services,  as  part  of  a  free  appropriate  public  education. 
The  parties  to  this  proceeding  have  agreed  to  have  this 
dispute  resolved  without  a  hearing,  pursuant  to  jointly 
submitted  documents.   (See,  attached  Exhibit  List,  Ex.  BSEA- 
1,  BSEA-2 . )   All  documentary  evidence  relevant  to  this 
decision  along  with  the  request  for  decision  without  hearing 
were  received  by  the  Bureau  as  of  April  2,  1990.   The 
parties  also  requested  that  the  question  of  Andrea's 
entitlement  to  a  summer  program  be  decided  in  conjunction 
with  the  same  request  for  her  brother.   However,  because 
state  and  federal  special  education  laws  require  that  the 
determination  of  a  special  needs  student's  free  appropriate 
public  education  be  an  individualized  one,  the  requests  have 
been  treated  as  separate  matters,  and  this  decision 
determines  only  Andrea's  eligibility  for  summer  programming. 


POSITIONS  OF  THE  PARTIES 


PARENTS'  POSITION; 

The  provision  of  summer  tutoring  services  is  required 
for  Andrea,  because  she  recently  began  receiving  special 
education  services  and  continuity  over  the  summer  would  be 
highly  beneficial  to  help  in  addressing  her  significant 
deficits  in  reading  skills.   Until  the  L's  requested  and 
received  an  independent  evaluation  from  Franklin  Medical 
Center,  the  school  system  had  failed  to  recognize  Andrea's 
needs  and  only  instituted  the  Stevenson  Language  Skills 
program  as  the  result  of  parental  efforts. 
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SCHOOL'S  POSITION; 

The  student  is  progressing  successfully  in  her  school 
program  and  does  not  require  extended  year  services. 
Therefore,  it  is  not  the  obligation  of  the  public  school  to 
pay  for  summer  tutoring. 


FINDINGS  OF  FACT 


1.  Andrea  is  a  fourth  grade  student  attending  the 
Sanderson  Academy,  which  is  an  elementary  school  operated  by 
the  Ashf ield-Plainfield  Regional  School  District  (Ashfield- 
Plainf ield) .   As  of  December  1989,  she  has  been  receiving 
special  education  services.   She  is  currently  in  a  prototype 
502.2  special  education  program,  consisting  of  five  30 
minute  sessions  per  week  in  the  resource  room  in  language 
arts  and  keyboarding  instruction.   Results  of  an  evaluation 
conducted  in  August  1989,  incorporated  by  Ashf ield- 
Plainfield  into  the  IEP,  indicate  that  Andrea  has  learning 
difficulties  in  school  in  the  areas  of  reading  and  basic 
skill  acquisition.   (Ex.  J-5.) 

2.  At  the  L's  request,  Ashf ield-Plainfield  authorized 
an  independent  evaluation  of  Andrea  by  the  Franklin  Medical 
Center.   Apparently,  no  referral  or  initial  evaluation  was 
undertaken  by  the  public  school.   (Ex.  BSEA-1,  J-6-9.) 

3 .  The  psychological  evaluation  was  conducted  by  Sheri 
Katz-Plotkin,  M.A.  Psychological  Consultant,  and  Francis 
Kelly,  Ed.D.,  Licensed  Child  Psychologist,  and  Clinical 
Director,  Developmental  Evaluation  Team,  of  the  Franklin 
Medical  Center.   A  number  of  tests  were  conducted,  including 
the  Wechsler  Intelligence  Scale  for  Children  (WISC-R) , 
Thematic  Apperception  Test  (TAT) ,  Kaufman  Family  Drawing 
(KFD) ,  Kaufman  Assessment  for  Children,  Subtest  on  Reading 
and  Decoding/Reading  and  Understanding,  Bender  Gestalt  Test 
of  Visual  Motor  Integration,  Developmental  Emotional  Task 
Sentence  Completion  Inventory  for  Latency  Age  Children,  and 
the  Visual  Memory  Test. 

They  found  that  Andrea  was  functioning  in  the  average 
category  of  intelligence  with  a  Full  Scale  I.Q.  on  the  WISC- 
R  of  108  with  a  Verbal  Scale  of  108  and  a  Performance  Scale 
of  105.   A  review  of  the  subtests  revealed  no  statistically 
significant  scatter,  although  Andrea  had  a  lower  score  on 
the  Digit  Span  and  Coding  subtests,  indicating  weakness  in 
those  areas  involving  short-term  auditory  memory.   On  the 
Bender  Gestalt  Test  of  Visual  Motor  Integration,  Andrea 
scored  at  the  10  year,  6  to  11  months  level.   (She  was  9 
years,  8  months  at  the  date  of  testing.)   Similarly,  on  the 
Visual  Memory  Test,  she  scored  in  the  average  range  for 
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children  her  age,  and  on  two  of  the  Kaufman  Assessment 
subtests  in  reading  and  decoding,  she  obtained  a  score 
consistent  with  her  chronological  age.   However,  on  a  test 
of  reading  and  understanding,  Andrea  scored  approximately 
two  years  below  age  level.   Overall,  the  evaluators 
recommended  that  Andrea  receive  special  education  services 
in  reading  and  language  arts  and  that  modifications  be  made 
in  her  mainstream  classes  to  facilitate  learning.   (Ex.  J- 
6.) 

3 .  The  Educational  Evaluation  was  conducted  by  Judith 
McNamara,  M.Ed,  and  by  Dr.  Kelly.   The  Woodcock- Johnson 
Psycho-Evaluational  Battery:   Tests  of  Achievement  were 
administered  to  test  for  achievement  levels  and  to  screen 
for  indicators  of  learning  disability.   On  the  Reading 
Cluster,  Andrea  scored  overall  at  the  2nd.  grade,  4th  month 
level,  approximately  1.5  to  2.0  years  below  grade  level.   On 
passage  comprehension  tests,  she  was  able  to  score  at  a  3rd. 
grade  level,  on  word  recognition  at  a  mid-3rd.  grade  level, 
and  her  work  attack  skills  were  on  a  mid-2nd.  grade  level. 
Her  major  weakness  in  reading  was  in  her  inability  to  decode 
words.   She  was  well-focused,  labored  and  slow  in  her  work. 

On  the  Mathematics  cluster,  Andrea  placed  in  the 
average  range  with  some  evidence  of  memory  weakness,  and  use 
of  aids  to  help  with  recall  of  number  facts.   On  the  Written 
Language  Cluster  Andrea's  overall  score  was  in  beginning 
3rd.  grade  level.   She  displayed  excellent  attention  and  use 
of  context  cues  to  assist  in  recall  of  information  in 
content  area  subjects  at  a  mid-4th  grade  level  in  the 
average  range.   Her  writing  sample  revealed  difficulties 
with  spelling  and  written  vocabulary.   Overall,  her  written 
expressive  language  skills  were  in  the  borderline  low 
average  to  below  average. 

The  evaluators  found  that  Andrea  has  a  learning 
disability,  involving  significantly  delayed  academic  skill 
acquisition  in  reading  and  language  arts.   They  recommended 
that  Andrea  receive  individualized  instruction  in  reading, 
spelling,  and  written  language  skills  with  the  possible 
utilization  of  the  Stevenson  Language  Skills  Program. 
Multi-sensory  teaching  strategies  should  be  used  to  aid 
Andrea  in  compensating  for  her  auditory  memory  weaknesses 
and  to  take  advantage  of  her  visual  recall  abilities.   (Ex. 
J-8.) 

4.  The  Speech  and  Language  Evaluation  was  performed  at 
the  Speech  and  Hearing  Center  in  Orange,  Massachusetts,  by 
Sharon  Betterton,  Speech/Language  Pathologist.   Her  testing 
revealed  that  Andrea's  speech  and  language  skills  were 
within  normal  limits,  although  there  was  some  difficulty 
with  auditory  memory,  especially  auditory  word  (as  opposed 
to  sentence)  memory.   There  was  no  recommendation  for  speech 
and  language  therapy.   Ms.  Betterton  recommended  that  Andrea 
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receive  help  with  academic  skills  in  the  resource  room  with 
a  focus  on  compensatory  strategies  for  auditory  memory 
weakness.   (Ex.  J-9 . ) 

5.  On  December  8,  1989,  Ashf ield-Plainf ield  offered 
Andrea,  a  prototype  502.2  IEP  with  five  thirty-minute 
periods  of  resource  room  assistance  in  language  arts  and 
keyboarding  skills,  utilizing  the  Stevenson  Language  Skills 
Program  to  address  deficits  in  reading  and  spelling. 
Modifications  to  Andrea's  regular  education  program  were 
made  to  permit  her  to  have  additional  time  to  complete  work 
and  for  oral,  rather  than  written,  testing  where  needed. 
(Ex.  J-5.) 

6.  Mrs.  L.  rejected  the  IEP  in  part  on  January  16, 
1990,  requesting  a  summer  program  for  Andrea.   (Ex.  J-5.) 

7.  In  response  to  an  inquiry  from  Mrs.  L,  Judith 
McNamara  of  the  Franklin  Medical  Center  wrote  to  Richard 
Mclnerny,  Director  of  Special  Education  for  Ashfield- 
Plainfield  on  January  23,  199  0,  recommending  that  Andrea 
receive  summer  tutoring,  because  she  had  recently  begun  the 
Stevenson  Language  Skills  Program,  and  a  summer  program 
would  assist  her  in  bringing  up  her  below  average  reading 
skills.   (Ex.  J-l.) 

8.  A  mediation  conducted  by  Richard  Salus  of  the 
Massachusetts  Department  of  Education  resulted  in  agreement 
regarding  1)  provision  of  time  for  Andrea  to  use  the 
exercise  drill  from  "Bank  Street  Writer"  each  day  to  improve 
her  keyboarding  skills,  2)  five  minutes  a  day  would  be 
allocated  for  Andrea  for  oral  reading  in  the  resource  room, 
and  3)  the  L's  received  permission  to  take  occasional  day 
trips  with  Andrea  and  her  brother  during  school  days  to 
enhance  their  emotional  educational  well  being.   However, 
the  L's  request  for  summer  tutoring  for  Andrea  was  refused 
by  Ashf ield-Plainf ield  and  in  not  included  in  the  current 
IEP,  which  runs  until  December  1990.   (Ex.  BSEA-1,  BSEA-2.) 
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CONCLUSIONS  AND  ORDER 


Andrea  is  a  school  age  child  with  special  needs.   As 
such,  she  is  entitled  to  receive  a  free  appropriate  public 
education,  which  serves  to  maximize  her  educational 
potential  in  the  least  restrictive  environment.   There  is  no 
dispute  between  the  parties  in  this  regard.   The  only 
question  before  me  is  whether  under  G.L.c.  71B  (Chapter  766) 
and  the  federal  Education  for  the  Handicapped  Act  (EHA) , 
Ashf ield-Plainf ield  is  required  to  offer  summer  tutoring  for 
Andrea.   Based  on  the  record  before  me,  I  conclude  that  it 
is  not. 

The  regulations  under  Chapter  766  generally  limit 
provision  of  extended  year  school  programs  to  students 
placed  in  the  more  restrictive  prototype  programs,  premised 
on  the  belief  that  such  students  are  likely  to  be  more 
severely  disabled,  and  hence,  more  likely  to  lose  skills  and 
educational  progress  over  the  summer.   See,  603  C.M.R. 
s.28.00,  p. 322 .4 (b) (i) .   Similarly,  court  decisions  in  other 
states,  involving  provision  of  summer  services  to  disabled 
students,  have  held  that  the  operative  standard  is  a  showing 
that  absent  provision  of  summer  services,  the  student's 
educational  progress  will  be  significantly  jeopardized. 
Alamo  Heights  Independent  School  District  v.  State  Board  of 
Education,  790  F.2d  1153,  1155  (5th  Cir.  1986). 

In  Andrea's  case,  there  is  no  evidence  that  her 
educational  deficits  are  sufficiently  severe  that  a  program 
extending  beyond  the  normal  school  year  is  legally  required. 
The  evaluations  conducted  by  the  Franklin  Medical  Center 
staff  indicate  that  while  Andrea  has  learning  disabilities 
and  was  performing  at  a  year  and  a  half  to  two  years  below 
grade  level  in  reading,  and  approximately  a  year  behind  in 
written  expression,  other  skills,  e.g.,  mathematics,  general 
knowledge  were  at  grade  level.   Similarly,  the  Speech  and 
Language  Evaluation  indicated  that  Andrea  was  in  the  normal 
range  in  receptive  and  expressive  language. 

Further,  even  though  Ashf ield-Plainf ield  had  apparently 
never  referred  Andrea  for  an  evaluation,  apart  from  the 
independent  evaluation,  or  provided  services  to  her,  prior 
to  December  1989,  it  is  now  providing  the  Stevenson  Language 
Skills  Program,  resource  room  services,  and  mainstream 
program  modifications  recommended  by  the  outside  evaluators 
in  August  1989.   There  is  no  evidence  that  having  received 
the  benefit  of  the  benefit  of  these  services  during  the 
regular  school  year,  Andrea's  will  not  make  progress  without 
summer  tutoring. 
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re  is  no  presumption  under  Chapter  766  or  the  EHA 
cial  needs  students  are  automatically  entitled  to 

year  programming.   Rather,  the  expectation  is  that 
instances  special  needs  students  will  receive  their 
ate  special  education  services  during  the  regular 
ear.   Under  the  facts  presented  in  this  case,  I  do 

sufficient  grounds  to  require  Ashf ield-Plainf ield 
de  summer  tutoring  for  Andrea,  and  therefore,  the 

request  for  such  services  is  denied. 


By  the  Hearing  Officer, 


Date: 
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DEPARTMENT  OF  EDUCATION 
BUREAU  OF  SPECIAL  EDUCATION  APPEALS 


IN  RE:   EBEN  L.  BSEA  NO.  90-1409 


DECISION 


This  decision,  which  is  issued  pursuant  to  the 
authority  of  the  Bureau  of  Special  Education  Appeals  under 
G.L.c.  15,  30A,  71B;  20  U.S.C.  s.1401,  et  seer.  ,  and  29 
U.S.C.  s.  794,  and  their  attendant  regulations,  concerns  the 
responsibility  of  the  Ashf ield-Plainf ield  Regional  School 
District  to  provide  Eben  L.  with  summer  special  education 
services,  as  part  of  a  free  appropriate  public  education. 
The  parties  to  this  proceeding  have  agreed  to  have  this 
dispute  resolved  without  a  hearing,  pursuant  to  jointly 
submitted  documents.   (See,  attached  Exhibit  List,  Ex.  BSEA- 
1,  BSEA-2) .   All  documentary  evidence  relevant  to  this 
decision  along  with  the  request  for  decision  without  hearing 
were  received  by  the  Bureau  as  of  April  2,  1990.   The 
parties  also  requested  that  the  question  of  Eben's 
entitlement  to  a  summer  program  be  decided  in  conjunction 
with  the  same  request  for  his  sister.   However,  because 
state  and  federal  special  education  laws  require  that  that 
determination  of  a  special  needs  student's  free  appropriate 
public  education  be  an  individualized  one,  the  requests  have 
been  decided  as  separate  matters,  and  this  decision 
determines  only  Eben's  eligibility  for  summer  programming. 


POSITIONS  OF  THE  PARTIES 


PARENTS'  POSITION: 

The  provision  of  summer  tutoring  services  is  required 
for  Eben,  because  he  recently  began  a  new  reading  program 
and  continuity  over  the  summer  would  be  highly  beneficial  to 
help  in  addressing  his  significant  deficits  in  reading 
skills.   Until  the  L's  requested  and  received  an  independent 
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evaluation  from  Franklin  Medical  Center,  the  school  system 
had  failed  to  recognize  the  scope  of  Eben's  needs  and  only 
instituted  the  Stevenson  Language  Program  as  the  result  of 
parental  efforts. 

SCHOOL'S  POSITION: 

The  student  is  progressing  successfully  in  his  school 
program  and  does  not  require  extended  year  services. 
Therefore,  it  is  not  the  obligation  of  the  public  school  to 
provide  for  summer  tutoring. 

FINDINGS  OF  FACT 


1.  Eben  L.  is  an  eleven  year  old,  sixth  grader 
attending  the  Sanderson  Academy,  a  public  elementary  school 
operated  by  Ashf ield-Plainf ield  Regional  School  District 
(Ashf ield-Plainf ield) .   He  historically  has  had  problems 
with  reading,  writing,  and  articulation.   (Ex.  J-6.),  and 
has  been  identified  as  having  a  significant  learning 
disability  in  the  area  of  reading  and  written  language  with 
a  moderate  delay  in  mathematics.   (Ex.  J-ll.) 

2.  His  current  IEP,  which  covers  the  period  December 
1989  to  December  1990,  calls  for  7.5  hours  per  week  of 
special  education  instruction  in  language  arts  and 
keyboarding  skills  in  the  resource  room  in  a  502.3  prototype 
program.   (Ex.  J-6.)   The  IEP  describes  Eben's  levels  in 
reading  recognition,  work  attack,  reading  comprehension,  and 
spelling  as  being  3  to  4  years  below  grade  level  with 
additional  weakness  in  handwriting  and  spelling.  (Ex.  J-6.) 

3.  Eben's  IEP  for  the  period  October  1988  to  October 
1989,  describes  him  as  making  "good  steady  progress"  and 
gives  his  reading  level  in  fifth  grade,  as  mid-third  grade. 
The  IEP  for  the  period  October  1987  to  October  1988,  lists 
Eben's  reading  level  in  fourth  grade,  as  mid-second,  low 
third  grade.   However,  the  IEP  for  the  third  grade,  when  the 
last  comprehensive  testing  occurred,  gives  Eben's  word 
recognition  skills  as  being  at  the  pre-primer  level,  but 
with  "potential  comprehension"  at  grade  level.   (Ex.  J-7  to 
J-9.) 

4.  At  the  request  of  Mr.  and  Mrs.  L. ,  because  no 
evaluative  testing  had  been  performed  since  third  grade, 
Ashf ield-Plainf ield  agreed  to  fund  an  independent  evaluation 
at  the  Franklin  Medical  Center  in  Greenfield,  Massachusetts. 
(Ex.  BSEA-1,  BSEA-2.)   The  evaluation  was  conducted  in 
August  1989.   It  included  a  psychological,  neuro- 
developmental,  and  educational  evaluation.   In  addition, 
Franklin  Medical  Center  referred  Eben  to  the  Speech  and 
Hearing  Center  in  Orange,  Massachusetts  for  a  speech  and 
language  evaluation.   (Ex.  J-10  -  J-13.) 
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5.  The  Psychological  Assessment  was  performed  by  Sheri 
Katz-Plotkin,  M.A. ,  Psychological  Consultant,  and  by  Francis 
D.  Kelly,  Ed.D.,  Licensed  Child  Psychologist,  and  Clinical 
Director,  Developmental  Evaluation  Team.   A  number  of  tests 
were  conducted,  including  the  Wechsler  Intelligence  Scale 
for  Children  (WISC-R) .  Thematic  Apperception  Test  (TAT) , 
Kaufman  Family  Drawing  (KFD) ,  Kaufman  Assessment  for 
Children  (Riddle  sub-test) ,  Bender  Gestalt  Test  of  Visual 
Motor  Integration,  Connor's  Parent  and  School  Questionnaire, 
and  the  Visual  Memory  Test. 

The  evaluators  found  that  Eben  was  functioning  in  the 
Average  range  of  intelligence  on  the  WISC-R,  with  a  104  Full 
Scale  I.Q.,  a  97  Verbal  Score,  and  a  Performance  Score  of 
112,  suggesting  that  he  had  a  statistically  significant 
variance  between  his  verbal  and  performance  scores. 
Analysis  of  the  subtests  indicated  that  Eben  had  relative 
weakness  in  general  factual  knowledge,  memory,  visual  motor 
coordination,  and  psycho-motor  speed.   In  addition  low 
scores  on  the  Digit  Span  subtest  indicated  difficulties  with 
short  term  auditory  memory.   On  the  Riddle  Subtest,  which 
measures  integration  of  sequentially  presented  auditory 
stimuli,  Eben  scored  at  the  9  years,  9  month  level  (while  at 
age  11  years,  8  months) .   On  the  Bender,  measuring  visual 
motor  integration,  Eben  scored  at  his  chronological  age,  and 
the  Visual  Memory  test  indicated  relative  strength  in  this 
area.   There  was  no  significant  evidence  of  socio- 
psychological  issues,  hyperactivity  or  distractibility. 

The  evaluators  compared  the  1989  testing  with  that 
conducted  in  1986.   They  found  improvement  in  visual  motor 
coordination,  behavioral  responses  to  the  testing 
experience,  and  vocabulary,  but  they  noted  increased 
difficulties  with  short  term  memory  and  a  decrease  in 
general  knowledge.   They  concluded  that  the  testing  pointed 
to  the  existence  of  a  language-based  learning  disability, 
specifically  affecting  auditory  memory.   They  recommended 
that  Eben  continue  in  the  Resource  Room  with  specialized 
instruction  for  reading  and  language  arts,  with  specific 
focus  on  use  of  multi-sensory  teaching  strategies  in  Eben's 
mainstream  classes  to  address  a  language-based  learning 
disability.   (Ex.  J-10.) 

6.  The  educational  evaluation  was  conducted  by  Judith 
McNamara,  M.Ed,  and  by  Dr.  Kelly.   (Ex.  J-ll.)   The 
Woodcock-Johnson  Psycho-Evaluational  Battery:   Tests  of 
Achievement  were  administered  to  test  for  achievement  levels 
and  to  screen  for  indicators  of  learning  disability. 

On  the  Reading  Cluster,  Even's  overall  skill  level  is 
at  the  second  grade  level  or  the  4th  percentile  for  his  age 
group,  and  four  years  below  grade  level.   His  comprehension 
level  was  at  a  mid-third  grade  level.   He  evidenced 
particular  weakness  in  reading  sight  words,  and  using 
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phonetic  analysis  to  sound  out  unfamiliar  words.   He 
performed  relatively  higher  in  comprehension,  indicating 
that  he  makes  good  use  of  context  clues  to  decode  words.   He 
had  a  slow,  awkward  style  in  oral  reading.   Similarly,  in 
the  Written  Language  Cluster,  Eben  placed  at  the  beginning 
third  grade  level  —  three  years  below  grade  level  —  with 
difficulties  in  spelling,  dictation,  proof  reading, 
punctuation,  capitalization,  word  usage,  and  production  of 
handwritten  material.   This  was  despite  Eben's  high  level  of 
effort.   In  Mathematics,  Eben's  achievement  level  was  at  a 
beginning  5th  grade  level  or  one  year  behind  grade  level. 
His  strengths  were  in  calculation  and  application  of 
mathematical  skills  with  weakness  in  recall  of  number  facts. 

Overall,  the  evaluation  found  that  Eben  was  performing 
approximately  one  year  below  grade  level  in  mathematics, 
computation  and  application,  but  that  his  skills  in  reading 
recognition,  word  attack,  reading  comprehension,  and 
spelling  dictation,  and  proof  reading  skills  were  three  to 
four  years  below  grade  level.   There  was  no  evidence  of 
difficulties  with  attention  or  impulsivity.   Eben  made 
excellent  use  of  available  context  clues  to  compensate  for 
memory  weakness.   The  evaluators  recommended  that  Eben  be 
given  small  group,  individualized  instruction  in  reading  and 
language  arts,  recommending  the  use  of  the  Stevenson 
Language  Skills  Program,  and  that  consideration  be  given  to 
providing  specialized  instruction  in  mathematics.   In 
addition,  they  commented  that  Eben's  motivation  and 
perseverence  would  provide  major  strengths  to  help  him 
compensate  for  his  learning  disabilities,  and  there  should 
be  modifications  and  positive  reinforcements  in  school  to 
build  on  his  strong  motivation  to  learn.   (Ex.  J-ll.) 

7.  The  Speech  and  Language  evaluator,  Sharon 
Betterton,  Speech/Language  Pathologist,  in  contrast  to  the 
psychological  evaluation,  found  that  Eben's  auditory  memory 
skills  were  within  normal  limits,  however  the  test 
instruments  that  she  used,  the  Learning  Efficiency  Test  and 
the  Clinical  Evaluation  of  Language  Functions,  indicated 
that  Eben's  visual  memory  capacity  was  consistently  below 
expected  levels,  his  ability  to  recall  was  below  average  for 
his  age,  and  his  ability  to  retain  material  was  diminished 
by  verbal  interference.   She  concluded  that  Even  presented 
with  average  receptive  language  skills  for  listening  and 
understanding,  and  below  average  expressive  language  skills, 
resulting  in  a  mild  expressive  language  disorder, 
characterized  by  difficulties  in  formulating  sentences, 
recalling  sentences,  and  assembling  sentences.   She 
recommended  that  he  continue  to  receive  resource  help 
through  school,  but  did  not  suggest  the  addition  of 
speech/language  therapy.   (Ex.  J-13.) 

8.  The  IEP,  offered  by  Ashf ield-Plainf ield  in  December 
1989,  provides  for  a  regular  180  day  school  year  program 
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with  7.5  hours  per  week  of  small  group/individualized 
special  education  instruction  in  reading  and  language  arts, 
utilizing  the  Stevenson  Language  Skills  Program  and  offering 
keyboarding  skills  instruction  to  assist  with  production  of 
written  work.   It  does  not  offer  any  specialized  assistance 
with  mathematics.   (Ex.  J-6.) 

9.  The  IEP  was  rejected  in  part  by  Mrs.  L.  on  January 
16,  1990.   Pursuant  to  a  mediation  conducted  by  Richard 
Salus  of  the  Massachusetts  Department  of  Education,  the  L's 
and  Ashf ield-Plainfield  reached  an  agreement  regarding  1) 
provision  of  time  for  Eben  to  use  the  exercise  drill  from 
"Bank  Street  Writer"  each  day  to  improve  his  keyboarding 
skills,  2)  giving  Eben  at  least  5  minutes  of  oral  reading 
time  each  day,  3)  granting  permission  for  the  L's  to  take 
occasional  day  trips  with  Eben  and  his  sister  during  school 
days  to  enhance  their  emotional  and  educational  well  being. 
However,  the  L's  request  for  summer  tutoring  was  refused  by 
Ashf ield-Plainfield  and  is  not  included  in  the  current  IEP, 
which  runs  until  December  1990.   (Ex.  BSEA-1,  BSEA-2 . ) 

10.  In  response  to  an  inquiry  from  Mrs.  L. ,  Judith 
McNamara,  Educational  Diagnostician  of  the  Developmental 
Evaluation  Team  at  Franklin,  wrote  to  Richard  Mclnerny, 
Director  of  Special  Education  for  Ashf ield-Plainfield  on 
January  23,  199  0,  stating  that  since  Eben  had  recently  begun 
the  Stevenson  Language  Skills  Program  for  instruction  in 
reading,  writing,  and  spelling  skills,  and  he  had  a 
pronounced  learning  disability,  she  and  Dr.  Kelly  of  the 
Center  recommended  summer  tutoring  to  reinforce  and  provide 
a  support  system  to  assist  Eben  in  making  the  transition  to 
secondary  school  in  the  fall  [of  1990].   (Ex.  J-l.) 
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CONCLUSION  AND  RULING 


Eben  is  a  school  age  child  with  special  needs.   As 
such,  he  is  entitled  to  receive  a  free  appropriate  public 
education,  which  serves  to  maximize  his  educational 
potential  in  the  least  restrictive  environment.   There  is  no 
dispute  between  the  parties  in  this  regard.   The  only 
question  before  me  is  whether  under  G.L.  C.71B  (Chapter  766) 
and  the  federal  Education  for  the  Handicapped  Act  (EHA) , 
Ashf ield-Plainfield  is  required  to  offer  summer  tutoring  for 
Eben.   Based  on  the  record  before  me,  I  conclude  that  it  is 
so  required. 

The  regulations  under  Chapter  766  generally  limit 
provision  of  extended  year  school  programs  to  students 
placed  in  the  more  restrictive  prototype  programs,  premised 
upon  the  belief  that  such  students  are  likely  to  be  more 
severely  disabled,  and  hence,  more  likely  to  lose  skills  and 
educational  progress  over  the  summer.   See,  603  C.M.R. 
s.28.00,  p. 322 .4 (b) (i) .   Similarly,  court  decisions  in  other 
states,  involving  provision  of  summer  services  to  disabled 
students,  have  held  that  the  operative  standard  is  a  showing 
that  absent  provision  of  summer  services,  the  student's 
educational  progress  will  be  significantly  jeopardized. 
Alamo  Heights  Independent  School  District  v.  State  Board  of 
Education.  790  F.2d  1153,  1155  (5th  Cir.  1986). 

In  the  case  before  there  are  no  assertions  by  the 
evaluators  or  the  public  school  that  Eben  would  regress  in 
skill  acquisition,  if  he  does  not  receive  summer 
programming.   Nevertheless,  there  is  uncontested  evidence 
that  Eben  has  a  significant  learning  disability  in  the  area 
of  reading  and  written  language,  and  that  he  made  little  or 
no  progress  in  the  educational  program,  offered  by  Ashfield- 
Plainfield,  prior  to  December  1989.  As  of  August  1989,  Eben 
was  performing  three  to  four  years  below  grade  levels  in 
areas  related  to  reading  and  written  language.   Indeed,  in 
recognition  of  the  need  to  modify  the  services  offered  to 
Eben  to  address  his  learning  deficits,  Ashf ield-Plainfield 
initiated  the  Stevenson  Program  recommended  by  the  Franklin 
Center  evaluation. 

Further,  although  the  Ashf ield-Plainfield  takes  the 
position  that  Eben  had  been  making  reasonable  progress,  a 
review  of  prior  years'  IEP's  reveal  that,  based  on  the 
school's  own  estimates  of  Eben's  reading  levels,  he  made 
little  or  no  educational  progress  in  reading  and  language 
arts,  since  fourth  grade,  and  may  in  fact  have  regressed. 
(Compare  the  levels  stated  in  the  IEP's  for  fourth  and  fifth 
grades  with  sixth  grade.)   The  apparent  failure  to  recognize 
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the  seriousness  of  Eben's  deficits  in  reading  and  written 
language  may  perhaps  be  explained  by  Eben's  high  motivation 
and  ability  to  work  at  his  maximum  to  compensate  for  the 
severity  of  his  reading  and  written  language  deficits,  but 
those  deficits  appear,  nevertheless,  to  have  gone 
unremediated. 

In  the  case  before  me,  the  parents  have  not  challenged 
the  overall  educational  program  for  their  son,  rather  they 
have  made  the  rather  modest  request  that  Eben  receive  summer 
tutoring  to  assist  him  in  consolidating  the  gains  resulting 
from  the  public  school's  newly-instituted  Stevenson  Language 
Program.   (Indeed,  if  the  appropriateness  of  Eben's  overall 
educational  program  were  before  me,  there  might  be  some 
question,  as  to  whether  it  is  intensive  enough  to  address 
the  Eben's  lack  of  progress  in  acquisition  of  reading  and 
written  language  skills  and  the  fact  that  it  does  not  offer 
specialized  assistance  in  mathematics.)   However,  it  is 
evident  that  the  educational  risks  for  Eben  if  his  reading 
and  written  language  skills  continue  to  remain  markedly 
below  those  of  his  peers,  increase  as  he  begins  the 
secondary  level,  where  content  areas  will  place  even  greater 
demands  on  those  skills.   Moreover,  failure  appropriately  to 
address  Eben's  educational  needs  now,  make  it  likely  that  a 
more  extensive  array  of  services  will  be  required  in  the 
future . 

Therefore,  I  am  ordering  Ashfield-Plainfield  to  provide 
summer  tutoring  for  Eben  in  reading  and  written  language 
skills,  utilizing  the  methodology  currently  followed  during 
the  regular  school  year,  thereby  increasing  the  likelihood 
that  Eben  will  be  able  to  make  progress  in  reading  and 
written  language.   The  scope  and  duration  of  the  summer 
tutoring  are  to  be  agreed  upon  by  the  parties.   However,  if 
they  cannot  agree,  I  retain  jurisdiction  over  this  matter  to 
resolve  any  dispute  in  that  regard,  should  it  prove 
necessary. 


officer 


Date: 
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